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This paper will explore to the extent to which the Bolivian water reforms, including the Cochabamba water concession, were consistent with water commodification strategies (privatisation and commercialisation) and the degree to which they were designed to defend and protect private sector interests. At the same time, we will show how the reforms affected the more socially disadvantaged groups of population - urban popular neighbourhoods with low access levels to water supply; those reliant on alternative and non-profit seeking water systems, and peasants, small farmers and rural communities with access to water sources based on "uses and customs". 

Three aspects of the water reforms will be examined. Firstly, to what extent did Law 2029 and the Cochabamba water contract affect equitable access to water supply services and water sources? Secondly, to what extent were the disadvantaged social sectors affected in terms of their democratic rights? Equity and democracy will be analysed as two critical issues that help explain the appearance and development of water conflicts, as experienced in Cochabamba. And thirdly, how accountable was this process?

The paper is divided in three parts. In the first part, equity issues are analysed, particularly the existence  of a 'pro-poor' approach in these reforms. The second part analyses the effects of the reforms on democratic rights and levels of accountability. The final section presents a critical in-depth analysis of the contract with Aguas del Tunari.

1. EQUITY IN THE WATER SUPPLY AND SANITATION LAW AND COCHABAMBA’S WATER CONCESSION

1.1. The Hierarchical Management of Differences in the Law

Article 19 of the Water and Sanitation Law 2029 states: "The State will encourage the participation of the private sector in the water supply and sanitation sector". It is clear that the Law was part of the private sector participation strategy associated with Structural Adjustment
. 
The 'pro–poor' water approach aims to promote private participation, while allowing various alternative water supply systems (private or social), as long as these are efficient (Tynan, 2000; Water and Sanitation Program, 2001). In short, the management of differences is the aim of pro-poor water strategies. In the case of the Private Sector Participation (PSP) arrangements in Bolivia, this objective goes even further, because they aim for a hierarchical management of these different systems, as our analysis of the Water and Sanitation Law and the Cochabamba water contract will seek to demonstrate.

The Water Supply and Sanitation Law (No 2029) can be analysed in terms of three 'moments' in the command apparatus deployed by global capitalism: the inclusive, differential and managerial moments (Hardt and Negri, 2000:198-200). 

Inclusive moment. Article 8 of the Law defined "Drinkable Water and Sanitation Supply Organisations" (EPSAs) as any "juridical person, public or private, that supplies one or more water and sanitation services". It includes municipal public companies, anonymous mixed societies, private companies, public service co-operatives, civil associations and indigenous and peasant communities. Formally, all sectors involved in water supply are endowed with the same rights and duties. Behind the definition is the liberal principle that all are equal before the law and the premise of the stakeholders approach, which assumes that all actors involved in a project or activity must be included in the process. All EPSAs are able to compete for water supply concessions. Initially, Law 2029 considered the private sector, municipal companies, urban alternative systems and communities as having the same level of rights and obligations.

Differential Moment. However, the Law also recognised differences between EPSAs, differences that were largely cultural but with economic and social connotations. Some EPSAs were seeking profit (private companies) while others did not (indigenous/peasants communities, co-operatives, etc). It recognised the differentiation between modern and traditional, private and communal uses and organisations. Law 2029 differentiated between these two basic water supply systems in the division between 'concession' and 'non-concession' zones: the criteria included demographic factors, but were largely economic (profitability). Areas that guaranteed profits could be given in concession (the Law identified 46 potential concession areas - municipalities with more than 10,000 inhabitants), whilst areas considered to be economically unattractive, could be licensed. The two zones were also to be managed in different ways (Table 1).

Managerial Moment. The distinction between zones that may or may not be given in concession implied a hierarchical management of these differences.

Table 1

Concession and Non-Concession Zones According to Differences

	Type of organisation
	Type of zone
	Actors
	Period of the service
	Period of use of water source
	Categories


	Exclusivity

	EPSA
	Concession Zone: Population greater than 10,000 and  a profitable service
	Private companies, large co-operatives and public companies
	Up to 40 years
	Up to 40 years
	Concession
	Yes. Just the concession holder can provide the service

	EPSA
	Non Concession Zones: Non profitable service: pop. less than 10,000
	Small co-operators, water committees, peasants/indigenous systems and municipal companies
	5 years
	Water source not guaranteed
	License
	No


Source: Solón & Orellana, 2000

1) In concession zones, theoretically all EPSAs can compete to win a concession. But there are strong reasons to believe that the communities and alternative systems cannot compete equally with national private companies and transnationals to obtain a concession (Solon, 2000:3). The Law was designed to facilitate transfer to the private sector. To be awarded a concession, the EPSA must present contractual guarantees, investment programs and economic profitability criteria. These requirements cannot be easily met by social organisations (Solon, 2000:4; Crespo, 2000:8).

2) In non-concession zones, considered non-profitable, the requirement was a license. A license was an authorisation to provide the service for five years. Every social alternative system or community had to have a license. But Law 2029 did not regulate these zones, only areas with water sources. If these sources were of interest to the concession holder, it could apply for the right to expropriate the area and the infrastructure
.

3) The Law contained regulations covering both water supply and sanitation, and access to water sources (Orellana, 2000:2; Orellana, 1999)
, because the concession and license included both
. While concessions were given for services and sources for up to 40 years (Article 29), licenses for services in non-concession zones were given for only 5 years (Article 44). Moreover, no reference is made to sources in licenses. The Law did not assure rural and indigenous communities of the ownership of the water sources they had been using, in many cases, since before the existence of property rights ("uses and customs"). The leader of the irrigators remarked, “we, who are the owners of these sources, and who have worked our wells and lakes, will receive a license for a mere 5 years; and in this way we will loose our ownership” (Omar Fernandez, Conosour XII/99). There is no guarantee that a concession company, arguing for the possibility of expanding water supply to a larger urban population, could not obtain a concession for these sources.

4) Another important difference between concessions and licenses is that the license did not guarantee exclusivity to the organisations providing the service (Article 44). This meant that a concession holder could include non-concession zones in its expansion plans. This was permitted by law, under the principle of non-exclusivity. But on the other hand, in concession zones, the concession-holder held exclusive sway. 

5) What would happen if a service, under a license regime, turned out to be profitable? The Regulator, or Superintendency as this entity is known in Bolivia, could transfer it to a concession regime and concede it to a private company. In other words, the non-profitable EPSAs (water associations, rural municipal services, and local co-operatives) would have opened the door to capitalist EPSAs (Solon, 2000:3). Alternative water supply systems, with non-profit aims, were clearly not a priority for the Law.

1.2. Effects on the Alternative Water Services and Uses and Customs Water Systems

Some analysts of the Bolivian reforms (Orellana, 2000; Bustamante, 2000) and water activists (Fernandez, 2000) have argued that the Reforms seek to exclude the poorest urban and indigenous sectors, particularly alternative social water systems and rural water systems based on 'uses and customs'. But as we will see, Law 2029, the regulatory water reforms and the contract with Aguas del Tunari, incorporate these systems, but under a relationship of subordination and domination. It is not total exclusion, but the hierarchical management of differences applied to water policies, that is adopted as the long-term strategy to undermine these traditional systems

1.2.1. Alternative Services Prohibition 

Residents of barrios with alternative social water supply systems were asked
 to give the reasons for participation in the Cochabamba Water War. Most responded that Aguas del Tunari was going to steal their water system (Workshop with AAPAS, December 2001; workshop with Barrio Policial, December 2001). To what extent was this collective perception correct? 

The pro-poor water approach recommendes that alternative services be allowed to continue operating (Brook, Cowen and Tynan, 1999) and that the entire market be regulated to optimise options and benefits for the poor (Water and Sanitation Program, 2001:9), strengthening the capacity of companies and providers to supply water (Brook, Cowen and Tynan, 1999:1-2).

But Article 29 of the Law on the water supply and sanitation concessions states, "No natural or juridical person, public or private, civil association with or without profit aims, anonymous society, co-operative, municipal body can provide services of water supply and sanitation in concession zones, without a concession issued by the Basic Services Superintendency"

The government, through this article, applied the "natural monopoly"
 principle, seeing the co-existence of two water networks in the same city to be undesirable. But the article ignored the fact that there are many social and private alternative systems of water supply in Bolivia, in concession zones, and in Cochabamba these systems are very important. Under this rule, water co-operatives, committees and associations, could be penalised, and, in some cases, were at risk of being considered illegal
. As the Cochabamba Coordinadora Departamental del Agua y la Vida emphasised,

"… Any communal or associative organisation of neighbours, peasants or indigenous people that, through mutual aid systems, have their own water infrastructure for human consumption, within an area granted in concession to a private company, will be working illegally, because the concession holder alone has the right to provide the service. The same criterion is applied to individual users with their own wells and other sources" (Coordinadora/Mesa Técnica 2000:2).

The Article excluded the possibility of the coexistence of different EPSAs within a concession area, as recommended by the pro-poor water approach. Neither did it allow for a voluntary and concerted process of connection to the concession holder’s network by alternative social systems, as a "result of a better service by the company in terms of quality, quantity and price" (Coordinadora/Mesa Técnica, 2000a:1)
. 

In the concession contract with Aguas del Tunari, Article 14 states, " ... the Water Superintendency grants and the Concession-holder receives, an exclusive concession for the service in the Concession Area." It then describes the company's rights and obligations, which include the "transport and storage, distribution and marketing of drinking water from treatment plants or water wells to the users in the concession area, including the transport of raw water from the reservoir included in the concession" (Article 14.4).

Annex 5 1.3. of the Contract states that after six months of the concession, the use of alternative sources in the concession area would not be allowed without the approval of the company. What are these alternative sources? The contract did not define them explicitly, but they refer to every system not dependent on the concession-holder, including private, public and community sources. What are the implications of this provision?

Firstly, a powerful monopoly was granted to a company, while only very limited powers of municipal intervention were given, as revealed by rate increase in January 2000
.

Secondly, in the concession area, only the concession-holder could provide services, threatening the survival of innumerable alternative water distribution systems, created by private well owners and water sellers, co-operative societies, associations and water committees, etc (J. Alvarado, manager SEMAPA in seminar V-00). All these systems were prohibited by the Contract.

Furthermore, Annex 5 1.3 of the Contract stated that the concession-holder would have the right to install a metering system in alternative water sources, particularly wells (private and social). The installation costs would be "at the expense of the user" (AEPA, 1999:2)
.

1.2.2. Compulsory Connections 

Article 72 of the Law also “forced" users to connect to the company network, "the proprietors or occupiers of non-constructed, domestic, commercial, industrial, mining, public or private sector buildings, which have the corresponding infrastructure, are forced to contract and to connect water supply and sanitation services, in places where concession contracts exists for the provision of these services. They must pay the tariffs for the water supply and sanitation services".

Alternative systems generally have lower tariffs that concessionary systems, because they are aimed at recovering costs rather than seeking profits. With the new rule, the users connected to alternative networks had to pay the concession tariff and plots had to be connected to the network and pay the minimum consumption tariff.

In the same way, Article 14.5 of the Cochabamba water concession also gave the concession-holder "the exclusive right to provide the service and the right to force potential users to make the connection to the drinking water supply and sanitation systems of the concession-holder, according to the applicable Law"
. All were to be forced to join up to the network and to pay the meter installation costs. This contradicted Article 7 of the Bolivian Constitution, which refers to a citizens right to choice, without impositions.

1.2.3. Servidumbres and Expropriations

Article 61 of the Law, which referred to expropriations, stated that, if the concession-holder did not reach an agreement with the proprietor about the price of a piece of land to be used for construction of water infrastructure, the concession-holder could apply for the expropriation of the land required, because it was considered to be of "public utility". 

Historically in the name of "public utility", community lands and waters have been expropriated, with legal support. As supply is considered a "public utility" by the concession-holder, the regulatory authority could implement the expropriations, through the application of the servidumbre principle
. The "public utility" principle considers expropriation to be necessary for the common good, because the State acts in favour of the welfare of the whole population. Expropriation policies in Bolivia have produced winners and losers, the latter usually the indigenous/peasant population. Law 2029 continued this practice; as Orellana has points out, "...all of the associational, neighbourhood and community forms, urban and rural, will be absorbed by the concession-holder through forced servidumbres, to favour the concession-holder" (Orellana, 2000:2).

Article 62 defined the terms of indemnification, based on an economic calculation of resultant losses for communities and alternative systems caused by the use of space, infrastructure, water sources or construction. However, no attempt was made to include any environmental costs involved in the forced servidumbre. Another problem was that the expropriation of water sources implied the expropriation of water usage rights, based on uses and customs, with the risk of those who considered themselves their rightful guardians losing access to and use of these resources. 

The Contract also allowed for servidumbres in favour of the concession-holder
 (Articles 10 and 34). Aguas del Tunari was able to expropriate any water source, infrastructure or specific area to guarantee "its responsibility to supply the service", and those affected by this action had no recourse whatsoever, because the servidumbres were considered to be of "public utility". 

It also became apparent that the concession-holder could request the expropriation of land to drill new wells in areas of conflict, like El Paso, Tiquipaya, Vinto, or to ask for the expropriation of sources and infrastructure from alternative social systems inside the concession area, citing "public utility" (AEPA, 1999:3). Cochabamba's social organisations feared that the law would permit wells to be drilled in agricultural areas, near existing SEMAPA wells; that “the concession-holder would ask to extend current areas of water exploitation” (Comité de Defensa del Agua, 1999:3), and that there would be the expropriation of infrastructure belonging to alternative systems.

1.2.4. Prohibition of New Water Exploitations 

Article 76 of the Law prohibited the drilling of new wells or other forms of water exploitation without a concession or license granted by the Superintendency. Although this article purported to regulate unplanned and unsustainable water exploitation, the prohibition affected rural communities, indigenous groups, peasants and alternative systems in cities and their ability to develop other sources to satisfy their basic needs. These sectors cannot compete with private companies, normally supported by transnational companies, in obtaining concessions or licences for water sources. In the same way, in a concession zone, the population was prohibited access to new sources, because exclusivity worked in favour of the concession-holder
.

1.2.5. License and Concession Procedures

In non-concession zones, the municipal governments and peasants and indigenous social organisations had to obtain a licence from the Superintendence, in order to be eligible for government Basic Sanitation projects (Article 8, subsection l).

This provision presented two difficulties. Firstly, government bureaucracy would be hard pushed to meet the paperwork demands involved in issuing such a large number of licenses every five years. And secondly, although the license itself was to be free of charge, any additional costs were to be covered by peasants and indigenous organisations (transport, lodging and lawyer’s fees, for example)
 (Negotiation meeting, II/00). Bolivian history is full of examples of how the State has excluded these sectors, not only by physical violence, and cultural subjugation, but also by implementing institutional measures and a culture of "procedures", that include bribery (coimas), clientelism and corruption, resulting in loss of access to resources. 

1.2.6. Alternative Systems: Subject to Intervention 

Article 38 of the Law, states that if the service does not reach the required standards of expansion, quality and efficiency, the Regulator can intervene in the concession for up to six months; after which, the concession may be rescinded or a new agreement is reached specifying new service conditions. However, in the case of water co-operatives, the agreement includes the obligation to transform itself, through strategic alliances or joint ventures, into a private company or mixed company.

Two conflicting issues present themselves here: the possibility of EPSAs, including alternative systems, being intervened in, and the obligation to change the social objectives of co-operatives.

1.2.7. Concession Area and Uses and Customs

The last Article in the Law is the called the "transitory article", and was probably the most controversial. It referred to "concessions of the use of water resources", and contradicted the government’s argument that the Law 2029 did not involve water sources:

“The concession and authorisation to use water resources, as well as their revocation will be granted by the Water Resources Superintendence, a SIRENARE
 entity. Until this organism is created, through the Water Resources Law, the Basic Sanitation Superintendence will have this responsibility" (Transitory Article).

Why was an issue that corresponded to the Water Resources Law, introduced into a sectorial Law, such as the Water Supply and Sanitation Law? There are two interpretations:

1. The hypothesis accepted by the Coordinadora and its advisers is that the government (with the support of Revolutionary Nationalist Movement party -MNR), chose to “slip in”, hopefully imperceptibly, one of the most important issues for the sector, which would be strongly opposed by indigenous and peasant organisations, in a less noticeable article in a introduced in a surreptitious way. In this way, the privatisation and commodification of water resources, including water sources, through a concession system
, could be legally justified by the transitory article
, and the Water Law, and any of its associated difficulties, lost importance.

2. The government affirmed that the article was introduced to fill an institutional vacuum until the Water Regulator was created.

Although it is unclear which interpretation is valid, the Transitory Article clearly contradicted Article 1 of Law 2029 which specified that its object is "to establish the rules that regulate the Water Supply and Sanitation Service and its institutional framework…”; referring to water supply for human consumption, not water resources in general. 

The irrigation organisation, FEDECOR (Departmental Irrigation Federation) declared that according to its 'uses and customs', they owned wells, irrigation channels, and other water sources and they would not permit their privatisation (Los Tiempos, 14/XII/99 C2). According to FEDECOR, the Law should strengthen, develop and protect the existing rights of the water committees, co-operatives and associations (FEDECOR, 1999:1). Law 2029 emphasised the regulation, principally, of concessions for both supply and  sources. No reference was made to the regulation of alternative social systems and uses and customs practices
.

But the Law not only excluded, but also conspired against these systems. It was argued that if the Law does not refer to uses and customs, their existence is at risk in the long-term: "even in non-concession zones, the law does not define the property of our waters (wells, ponds, etc) Maybe they are a reserve for future concessions to concession-holders" (FEDECOR, 1999:3).

The inclusion of water sources in the water concessions is clear in the Cochabamba Contract. The government argued that the contract referred to drinking water supply and not to sources or "raw water". However, in Article 14.1. the concession-holder’s rights include "the use of water indicated in Annex 1 and 2, as well as future sources that could be requested according to Article 16". Annex 1 referred specifically to surface and subterranean sources, already exploited by SEMAPA, given to Aguas del Tunari in concession. Finally, Article 16, stated: "The Concession-holder will take any necessary measures and make any reasonable efforts to identify new water sources, natural or artificial, slopes, wells, subterranean sources, or other raw water resources, to permit system expansion and to attend to future needs, and it will apply to the Superintendence for the right to use these water sources…".

What conclusions can be reached from the reading of these articles?

1. The Contract made explicit reference to water sources and their use by the Concession-holder.

2. The Contract opened the possibility of free access to any source, not only within the Concession Area, without respecting the existing use of those sources by rural communities and small towns. As the irrigators leader said "the consortium will administer lakes and other sources, which are important water sources for the Central and Low Valley" (Omar Fernandez in Opinión, 5/XI/99 13A).

3. The concession included complete aquifers, endangering the sustainability of water resources in the Cochabamba Valley.

Some of the water sources used by SEMAPA are shared with communities, while others have been caused conflict due to the negative impacts of their exploitation. The risk of increased unrest if new wells are drilled in conflict areas is high
.

The concession area is defined in Annex 4, and includes the entire Cercado Province, including the city of Cochabamba. The Contract did not take into consideration the existence of alternative social systems and private wells (AEPA, 1999:1)
, and irrigation systems based on "uses and customs" practices inside the concession area.

Moreover, the Contract allowed the concession area to be expanded, and Annex 2(1), stated that "the concession of Misicuni project can be used for providing drinking water to the urban populations of the Central and Sacaba Valley, and irrigation water for the same valleys…". The company could expand the concession to cover the whole metropolitan area, not only water supply, but also irrigation, without requesting a new concession
.

The original bid established that the Concession-holder must guarantee an irrigation water market of between 1000 litres per seconds and 1400 litres per second, and a drinking water market for provincial municipalities from 130 litres per second in 2002 to 186 litres per second after 2006; but in the definitive Contract, based on the "flexibilised" Misicuni project,  this was replaced by an obligatory minimum irrigation water delivery to the Misicuni company of only 500 l/s, allowing the Concession-holder freedom to reach agreements with consumers (irrigators, agroindustries) for selling water according to availability. In this way the investment was not at risk.

1.3. Tariffs

Here we will argue that neither Law 2029 nor the Aguas del Tunari Contract included an equitable and 'pro-poor' water approach to tariff issues. The principal issues introduced by both Law and contract include the following:

1) Article 56 of Law 2029 states, "the EPSAs will charge Tariffs to Users, for Water Supply and Sanitation Services, the payment of which is obligatory". Here the aim is generalise the “full cost recovery” principle, currently absent in rural areas and in alternative social systems. In the latter systems, it is common to pay for instalments with communal work (Mesa Técnica de Trabajo, 1999:2). Article 50 established that EPSAs will charge obligatory tariffs to users. All systems are to have the same status, and EPSAs will use market mechanisms.

2) Law 2029 assumed the tariff as the only unitary value an EPSA can charge (Article 8r). It did not regulate the payment system of alternative social systems, because it assumed they would disappear in time. Social and civil organisations, on the other hand, have argued that the law must recognise and develop tariff mechanisms for private companies, and payment or contribution mechanisms used by alternative systems (Coordinadora/Mesa Técnica, 2000a: 2). 

3) A third issue are the faculties given to concession-holders in the application of tariffs. Concession-holders have the right to prepare studies and propose tariff structures (Article 55) to be approved by the Superintendence (Article 53 and Article 15n). The concession-holder, therefore, can negotiate directly with the Regulator to fix new tariffs, with no user participation in the process
.

4) Fourthly, the Law raises the issue of the application of economic criteria for fixing tariffs. Article 49 states, "the tariff regime will aim at economic efficiency, neutrality, solidarity, redistribution, financial sufficiency, simplicity and transparency", apparently incorporating social factors. However subsection g) clarifies that "when conflicts emerge, economic efficiency and sufficiency will have priority in the definition of the tariff regime...”. This means criteria based on "competitive market" prices (a) and guaranteed recovery of operational costs and expenditures (d). In short, the Law promoted profitability as the criterion for fixing tariffs.

5) Tariffs indexed to the American dollar. Among the components of the indexation formula were those that "reflect adjustments because of variations in company costs, according to the variations in the price indexes that affect the sector (Article 54a). The Cochabamba Contract also promoted indexation, or automatic tariff adjustment in line with official dollar exchange rates, and the level of inflation in the United States (Annex 5, 1.5). Usually the argument for indexation is that companies import inputs in dollars. These companies, because they are based in a developed country, must also pay taxes in their countries based on the dollar. However, this is not applicable in the case of Aguas del Tunari, because the company was based in a tax haven, to evade taxes. On the other hand, salaries are not indexed to the US dollar, and therefore an increase in tariffs through indexation represents a loss of the purchasing power
. Finally, in the Aguas del Illimani contract, in La Paz, tariffs are charged according to the dollar exchange rate on the first day of the billing period (Annex 10, 1.4, cited in Solon, 2000:4), whilst in Cochabamba it was on the last day of the period. As Solon (2000:4) has remarked "Not only do they have to pay in dollars and at a future exchange rate, but they also have to pay for the inflation of the dollar". In short, the indexation of tariffs indicates how far water policies have failed to take into account the economic interests of the poorest sector of population.

Some researchers of the Cochabamba water privatisation consider that the Aguas del Tunari was “socially progressive” and “pro-poor” (Vargas and Nickson, 2000; Nickson, 2001), but our own research disagrees with this assessment. In a survey in two poor neighbourhoods connected to the public network (27 de Mayo and Ticti Norte), we asked residents if the tariff implemented by Aguas del Tunari was affordable. More than 90% considered that it was not.

An analysis of consumer complaints made to the company, before and during the Aguas del Tunari concession showed that during the SEMAPA administration, the Number 1 complaint had been lack of water (54% - 85%, see Figure 1 in Appendix). During the six months of the Aguas del Tunari administration, although this complaint continued to be common, in February and March 2000, the second and third month of the rate increase, complaints against the tariffs grew to almost 50% (See Graphic 2 in Appendix). Why was the population so opposed to the rate increase? 

The PARIBAS report (1998) suggested two tariff increases: 20% at the beginning of the concession and further 20% at the beginning of the Misicuni Multipurpose Project Phase I (PARIBAS/SEMAPA/Empresa Misicuni, 1998:VI-13). But as a result of negotiations prior to the signing of the Concession, the first increase was raised to an average of 35% at the beginning of the Concession, and a further increase of 20% was contemplated as soon as the Misicuni River waters were supplying drinking water to Cochabamba" (Annex 5, 6.2).

The first 35% increase was to be imposed before any investment or improvement had been made in the service. The population of Cochabamba would receive the same rationed quantity of poor quality water, but pay 35% more for the service. The minimum charge before the concession was $US 6.40, representing 16.2% of the national minimum salary in 2000. Now the tariff was to be $US 9.30, 21.8% of the minimum salary, seriously affecting the poorest sectors of the population. Many users experienced an even greater increase as the average rate increase was based on a range between 16% to more than 100%. Aguas del Tunari and the Regulator insisted that the increased billing was correct. However, the Government could not explain the implications of the rate increase, generating more suspicion and distrust.

So, although the average increase was to be 35%, this varied depending on the consumer category. Table 2 shows the average consumption for each category, with their corresponding rate increase:

Table 2

Percentage Increase for Each Category 
	
	Average Consumption (m3)
	Percentage increase

	Residential 1
	12
	31.4

	Residential 2
	16
	42.3

	Residential 3
	20
	43.2

	Residential 4
	27
	65.8


Source: our analysis based on Aguas del Tunari (2000) and Paribas Report (1998)

The increment was higher for the middle and upper classes (Residential 4), although the impact for low-income sectors was important, since the minimum salary increased by only 7% in 1999.

On the other hand, the recategorisation of domestic users based on house quality, resulted in many complaints from those now in a higher category. 

Another argument used to justify increased tariffs was the need to consider "emergency duties". Emergency was understood as "public situations or events beyond the control of the concession-holder", that is to say any phenomenon not contemplated in the contract. Article 18.7 gave the concession-holder “the right to an extraordinary revision of tariffs or, with prior approval of the Water Superintendence, to surcharge users if the concession-holder had to provide emergency services”. Because of high flood risk in the city of Cochabamba, emergency works are very common for the water company. The Contract allowed the concession-holder to increase tariffs for this kind of work.

The government affirmed that the tariff increase was the price of making Misicuni a reality: “If there is no increase, there is no Misicuni …; the slower the increase is implemented the greater will be the delay to the Misicuni Multipurpose Project. The implementation of water supply in Cochabamba will not be possible without its citizens making an economic sacrifice " (Minister Jorge Landivar, Los Tiempos, 9/II/00 C1).

Although it is not clear if Misicuni was the real cause for the increase in tariffs, it can be argued that behind the justification of a "tarifazo for Misicuni" is hidden the use of Misicuni as a device to convince the population of the importance of the rate increases. It is a political argument and not a technical one
. Some argue that the reason for the 35% increase was need to guarantee the 16% Internal Return Rate, established in the Contract, considered higher than normal (Palast, 2000:3).

Aguas del Tunari continued to use the same tariff structure used by SEMAPA which, as we have already observed, was not 'pro-poor' in any sense, because its encouraged increased consumption by high-income sectors. Likewise, it maintained a fixed charge for the first 12 m3, which affected the poorest sectors because they rarely use that quantity. In addition, Aguas del Tunari increased the sewerage tariff from the 40% of water tariff charge by SEMAPA to 70%.

Nickson (Nickson and Vargas, 2000; Nickson, 2001) argues that under Aguas del Tunari administration, rich people (Residential 4) paid three times more than poor people (Residential 2). But if we compare both categories for the first 12 m3, we can see that in fact, under SEMAPA rich people paid 3.1 times more than the poor, and 2.9 times more under Aguas del Tunari (Table 3) 

Table 3

Difference in the Payment Between Categories Residential 2 and Residential 4, for 12 m3
	
	Residential 4
	Residential 2
	Difference

	SEMAPA
	$US 10.7
	$US 3.5
	3.1

	Aguas del Tunari
	$US 14.1
	$US 4.9
	2.9


Source: Our analysis

1.4. The Environmental Issue, Words not Deeds

A major goal of water supply and sanitation services according to the Law should be "environmental protection" (Article 5g). The concept should incorporate the following goals:

· Conservation of resources for future generations

· Efficient Consumption 

· Environmental Education

· Water Quality

· Sewage Water Treatment and Reuse

· Externality Risks

However these issues are not identified in the Law, particularly the externalities risks resulting from water exploitation and service provision (Coordinadora/Mesa Técnica, 2000:2). In this way, environmental issues were a vague enunciation, not operationalised by the Law. 

Adopting the same approach, the Contract established that the new sewage treatment infrastructure for the city would be implemented "12 months after the beginning of the Contract…" (Annex 7, appendix 4). This was the reason given for rejecting the construction of a new Plant, financed with French credit. Aguas del Tunari wanted to build this infrastructure using technology they were familiar with, without depending on support from French sources, one of their main rivals in the water concession market. In effect, commercial rationale took priority over a public health issue.
The contractual terms reflect the debate about companies’ responsibility to internalise externalities. In spite of international agreements and the Bolivian legal framework, the private sector continues the trend of privatising the benefits and socialising the externalities (Sabatini, 1995). The contract did nothing to revert this trend. Article 39.2. specifies that the Concession-holder is not responsible for accumulated environmental impacts, produced before the Contract. Who then will assume this responsibility? More than 50% of the network pipeline is made of asbestos cement, a known carcinogenic substance. Likewise the contract does not refer to any preventative measures to avoid these impacts.

Another critical issue is the rainwater network. During negotiations with the government, one of the most important demands of Aguas del Tunari was the exclusion of this issue from the Contract (Vargas, XII/01; Bakker, I/02, personal communication). Article 18.9 of the Contract states, "The construction, administration and maintenance of the rainwater network will not be at the expense of the concession-holder. The concession-holder will be able to sign agreements to take charge of the rain network". Cochabamba has a high flood risk, particularly in the South and Northeast, the poorest areas of the city. This is because the rapid urban growth in Cochabamba has been poorly planned, and with no preventative measures against natural catastrophes. Poor ravine maintenance, and the reduced rainwater absorption capacity of the Tunari National Park are two examples of this lack of foresight. A technical criterion would have been to articulate the rain outlets as part of the public networks, but this was done either before or after the Concession
. For Aguas del Tunari rain outlets provided little opportunity for profit, so who would pay for the service? This area was, therefore, excluded from its responsibilities, except under special lease contracts where the Company would receive revenues and profits with other institutions, particularly the municipal government. 

2. DEMOCRACY AND ACCOUNTABILITY IN PRIVATE WATER 

In an interview, the Minister of Commerce, stated that the Contract with Aguas del Tunari was a transparent process, analysed and studied in detail, and, therefore, "there was little possibility of changing the contract with Aguas del Tunari" (Carlos Saavedra, II-00). But, to what extent were the population and the diverse stakeholders aware of or in agreement with the Bolivian water privatisation process, particularly the Contract with Aguas del Tunari? Was it a democratic and transparent process that benefited the poorest sectors? This section examines these issues. 

2.1. Citizen's Participation in the Approval of Law 2029

The second principle of the Dublin Water Agreements (1992) states that water development and management should be based on a participatory approach, involving all the stakeholders (http://www.wmo.ch/web/homs/icwedece.html)
.

Law 2029 was passed very quickly. The reason, according to the Government, was the pressure from international co-operation agencies to have a legal framework that would enable the disbursement of funds for water supply projects
. But, before the Law was passed, the Irrigators Federation and the Technical Water Round Table (a national NGO and social organisation coalition to defend community water rights against privatisation) met with the Government to discuss the new Water Resources Law. Serious differences emerged, particularly on water rights based on "uses and customs", concessions, water markets and the role of the Superintendency. 

Between October 27 and 29, 1999, in a continuous session, the Chamber of Representatives passed four laws, including the Water Supply and Sanitation Law (2029)
. This speedy approval was the result of an agreement between the pro-government political parties and the principal opposition party, the Revolutionary Nationalist Movement. Not one single consultation or consensus scenario was contemplated
. 

Why did the government accelerate the approval of a sectorial law (the Water Supply and Sanitation Law), before discussing a general law (the Water Resources Law)? The story of pressure from international co-operation is not plausible. It was, rather, for two reasons: firstly, the need to "legalise" concessions that had already been awarded, particularly in Cochabamba, with the Aguas del Tunari Company two weeks earlier, without a specific legal framework
. Secondly, because no agreement had been reached with social organisations in the debate over the Water Resources Law, the government saw its chance of obtaining what it wanted through Law 2029, and the Transitory Article. At any rate, the attitude adopted by the Government and MNR created an environment for social resistance
.

2.2. Reduction of Municipal Government Responsibility

Article 8 II.3 of the modified Municipalities Law 2028 (1999), established that one of the responsibilities of municipal government should be "to grant concessions to the private sector and to establish financing mechanisms for the construction, equipping and maintenance of infrastructure and services in education, health, sports, micro-irrigation and basic sanitation…, excluding the concessions of services under the authority of the Sectorial Regulatory System (SIRESE)". This meant that municipal governments lost the power to participate in public services management, including water supply and sanitation, currently under the control of SIRESE. Prior to the resolution, municipalities could fix water tariffs after popular consultation. With the new Law, they could no longer grant concessions or fix tariffs. The argument used to justify this change was that the Municipalities were politicised and non-technical organisms, where manipulation and clientelism influenced the decisions taken.

But the reduction of the Municipality's responsibilities contradicted the trend over the last ten years to strengthen Municipal Governments as a form of local participatory management, assigning them more responsibilities. 

Critics argue that basic services are essential for the sustainable reproduction of social life, and using a municipality-based approach, it is necessary to implement ways of including the population in the management and conservation of water resources.

Similarly under Article 13 of Law 2029, the municipal governments must guarantee the provision of water supply and sanitation through an EPSA concession-holder (in concession zones) or directly (in non-concession zones). Because concessions are now the responsibility of the Superintendency, the role of the Municipalities has been limited to facilitating the activities of the concession-holder, through plans and/or projects for service expansion; authorizing expropriations, to support the control of the concession holder; preparing reports on service quality; collecting specific taxes and giving technical assistance to EPSAs. Their fundamental responsibilities, however, have disappeared, including granting concessions, evaluating economic performance, and fixing tariffs.

At the same time, the municipal governments have also seen their possibilities of controlling the activities of private water companies reduced 
, because they are now under the Superintendency's responsibility. But while the role of the municipalities was to control the quality of public services, using a social approach, the Superintendency's actions were geared towards the economic efficiency of the services.

It could be argued that it is necessary to democratise local governments and municipalities and to strengthen citizen's participation and social control, rather than reducing responsibilities and centralising powers in a national authority, like the Superintendency. This act undermines democracy and creates an environment of distrust, as happened in Cochabamba. The leader of the irrigators stated that "with this Law the Municipalities have no authority. The Superintendent decides everything concerning water. With water concessions, it is not the Government or peasants who win, but the companies" (Omar Fernández, CONOSUR No 84/XII/99). The Water Round Table criticised the fact that "the municipalities lost the right to contract water supply companies, and its power to control and its social function have been reduced…Municipalities will not effectively control water supply companies, not will they have any effective control over water supply companies, because they will not contract them" (Mesa Técnica de Trabajo, 1999:2).

2.3. Reduction of Citizen Control Mechanisms

Along with the reduction of the municipal government's responsibilities, citizen participation has also been impaired. Article 73 of Law 2029 established several rights and obligations for community participation
, but all its articles failed to include citizen control mechanisms for service quality and expansion. In addition, no penalties were defined for default or for actions that infringed upon the rights of municipalities and users
.

Although Article 67 described the causes of user infractions and Article 69 specified the characteristics of service cuts, infractions of concession-holders according to Article 65 would be sanctioned according to regulations and contracts. However, no indicators or guidelines were established for the elaboration of regulations and contracts. An emphasis on punishing the users and a silence about concession-holders was part of the hierarchical management of differences in Law 2029.

Article 73 referred to rights and obligations, and reflects the essence of political reform in Bolivia: social participation is both an obligation and a right. Bolivians have the obligation of participating in, and supporting, the water management system but no right to take decisions or control over it.

On the other hand, one of the key issues associated with citizen participation is the access to information about private sector participation. In the Cochabamba case, Article 24.1. of the Contract permitted the supervision of the Concession-holder by the Superintendent, and the publishing of information provided by the Concession-holder. But it did not include any information considered confidential by the Concessionaire, which was seen as privileged information, commercial secrets or intellectual property. Confidential information is defined as all information obtained in the process of licensing and negotiation, including interviews with authorised personal and inspection visits to SEMAPA. Equally, all information presented by the concession-holder that was related the process of licensing and negotiation by the shareholders over the Contract was considered confidential for five years. This information includes the financial model, one of the best-kept secrets.

Article 24.3.1. also stated that none of the parts (Government, Superintendency, Aguas del Tunari) could release information considered by another party to be "intellectual property" to third parties.  

Finally, as part of the SIRESE system, Consumer Offices were set up as part of a chain of instruments to operationalise the users’ right to appeal against deficiencies in the capitalised and privatised water companies. However, the companies themselves were to create these offices.

Article 18.5.3. of the Contract followed this approach, "The Concession-holder will establish a Consumer Office (ODECO)…This office will deal with complaints about excessive charges, technical and other faults". The office will also inform, advise and educate the user (Appendix 6 from Annex 7). The use of such Consumer Offices in public service companies has been criticised, because they tend to defend the interest of the company rather than maintaining an objective approach to complaints, and because the Office is financed by the company itself it is, therefore, not an independent organism for channelling complaints.

2.4. Sanctions Against Users

Article 70 states that water and sanitation bills were legal documents, allowing the company to imprison any user who failed to pay his/her bills, and in extreme cases, to auction his house to recover the debt. This constituted a non-equitable disposition that protected the economic interest of concession companies. This system of sanctions against consumers was included in the contract, in Annex 5, 1.4, which stated, "if the user does not pay the accrued debt within six months of the service being cut off, the Concession-holder can disconnect the service definitely…to recuperate the debt owed by the user and the costs incurred in its recuperation". This is a very strong punitive disposition, because, in extreme cases, the service is terminated permanently, and bills can be used as incriminatory documents, to "recuperate the debt". Here the social conception of the service has been abandoned in favour of a commodity view.

2.5. Democracy and Regulation: The Basic Sanitation Superintendency

The wave of infrastructure privatization that has been sweeping through the world over the past decade or so has seen the rise of utility regulators. According to the World Bank, these regulators and regulatory frameworks, seek to balance the interests of consumers and investors in technically-complex and politically-sensitive industries, such as water and sanitation, and can have a major impact on the performance of privatised firms, on the cost of investment capital (and thus on infrastructure tariffs), and on the sustainability of reforms (http://www.worldbank.org/html/fpd/psd/ifur/index.html).

This type of government regulation, defined as the exercise of state control over private conduct (Smith, 2000) has been extended to developing countries. The World Bank supports the Superintendency system in Bolivia because it believes it to be politically independent, autonomous, financially robust and with a high technical capacity (World Bank, 1999)
. The Superintendency system was designed to install a public institution, but with high level of autonomy, capable of ensuring "fair play in a market society" (Calderón/Lechner, 1998:24). But it is important to analyse the effects of the regulatory system on the population’s rights, democracy and the accountability of its activities. In this section, we will argue that the Basic Sanitation Superintendency in Bolivia has centralised decisions, undermining the rights of other sectors and institutions. It is not an equitable arbiter, as the Cochabamba experience has shown, because it tends to be biased in favour of the private sector.

2.5.1. Superintendencies: the Superpowers of the Privatisation Model?

The Superintendency system was created by the Law of the Sectorial Regulatory System (SIRESE), in 1994, as part of the Structural Adjustment package. The objective was to "regulate, control, and supervise the activities of the telecommunications, electricity, hydrocarbon, transport and water sectors”
 (Article 1). But the role of the Superintendency is poorly understood by the population. A survey applied by the Basic Sanitation Superintendency in La Paz and Santa Cruz, one month after Cochabamba’s Water War, showed that 72% of those who responded had no idea about to the Superintendency or its role (Superintendecia de Saneamiento Basico 2000). In Cochabamba, after the conflict, the population had a broader understanding of the activities of Superintendency.

The Superintendency capacities and organisation raise three basic issues (Superintendecia de Saneamiento Basico 2001):

Firstly, they are autarkic institutions, which have autonomy of decision-making in relation to State authorities (Article 2). This avoids political interference.

Secondly, the Superintendencies regulate, control and supervise, but also grant and revoke concessions and approve tariffs, as is the case of the Basic Sanitation Superintendency.

Thirdly, regulatory decisions are centralised in the figure of the Superintendent, rather than in the Superintendency as an institution. 

Because of its powers, the Superintendency is a “Superpower” inside the Bolivian State: "the Superintendency system has created a parallel government to Executive power, a government over which, even the President of the Republic can not intervene or veto" (Orellana, 2000:4)
. 

The Water Superintendency was created in 1997, with a pragmatic concept, the privatisation of SAMAPA in La Paz …” (Fernando Claros; Superintendency of Basic Sanitation 12/V/00). In short, the regulatory system was implemented as a functional device for Structural Adjustment measures.

2.5.2. The Superintendency System and Citizen's Participation

The immediate effect of these considerable capacities and powers is that the Superintendency is an almost untouchable institution, which has no need to consult with the population before making a decision.

Three channels are ratified in the SIRESE Law, through which the user can participate in the regulatory process (SIRESE 1997:10):

Complaints. Users have the right to complain about any deficiencies in public services companies. The complaints, in the first instance, are presented to the company, but can then be elevated to the General Superintendency when they are not attended adequately”.

Applications. With the same rights as public services companies, the user can appeal against decisions of the Sectorial Superintendencies, when their interests are damaged. The user can impose a Revocation Appeal before the Sectorial Superintendency, which can be elevated into a Hierarchical Appeal before the General Superintendency.

Public Audiences. The SIRESE Law has conceded to Sectorial Superintendencies the possibility (although is not an obligation) to call a public audience as a mechanism to improve consultation with user opinions on specific issues (SIRESE 1999:10).

All these instruments are “post-facto”, and can only be used after a decision has been taken, except for public audiences which can make an ex-ante appeal, before the Superintendency resolution. But public audiences are not definitive, the Superintendent listens to "opinions", complaints and demands, but that is all. Moreover, citizen participation is restricted and exclusive, as was the case in the public audience in Cochabamba, in December 1999, over the Aguas del Tunari rate increases
.

There is, therefore, no effective mechanism through which the population can be consulted before decisions are made by the Regulatory authority, on such vital issues as tariffs, concessions, regulation taxes or charges, thus, undermining a democratic right
.

According to the Water and Sanitation Law (No 2029), an EPSA, in this case a private concession-holder, has to present its tariff structure to the Superintendency. After revision and approval, the Superintendency publishes the new tariffs. Throughout the entire process, users are not consulted on the criteria for the increase. Nor are the municipalities, because they lost these responsibilities under the modified Municipalities Law.

It is assumed that the Superintendency will defend consumer interests and, therefore, it is not necessary to consult with citizens. This approach contradicts the decentralisation process in Bolivia, which aims to decentralise decision-making on local and regional issues, including public services and natural resource management. The Superintendency system has returned to an extreme centralisation of decisions, because one person (the Superintendent) now decides in the name of consumers and does not have to report the criteria used for his decisions.

The SIRESE Law allows for the creation of consumer associations, to channel both Revocation and Hierarchical Appeals (SIRESE, 1997:10). However, these associations have the same limitations - they can appeal ex-post facto decisions, but have no power for prior consultation and participation. In additions, the costs involved in taking a case to court are prohibitive for communities, indigenous groups and urban sectors.

The Government argues that the regulatory system follows the American model (SIRESE, 1997:5). Moreover, the World Bank considers this system to be exemplary (Palast, 2000:2). However, in comparison with the Bolivian system, the American regulatory model limits profit averages, permits total public access to company documents and reports and therefore allows the possibility of an efficient and democratic control and supervision of the service (Palast, 2000:2). According to Palast, water rates in the United States are lower than those in Bolivia, because regulatory authorities have refused to apply the full cost recovery principle (Palast, 2000:2)
. 

2.5.3. Municipal Government Competences and Regulation 

Two of the most important features of Bolivian democracy, despite their contradictions and problems related to their implementation, have been the Popular Participation Law, and the decentralisation process. The latter involves the transfer of responsibilities to local government, opening a window to citizens participation in the management of resources, public services and the social control of public decisions.

The implementation of the SIRESE system has undermined the authority and competence of municipal government in public services administration and natural resource management
. The modified Municipalities Law and Law 2029 have removed from municipalities the competence to grant concessions and to fix the tariffs of public services. The government has argued that the State and the municipal entities “…became instruments of political instrumentalisation”, where “…the prices and tariffs of public services became an instrument of political interest" (SIRESE 1997:2). 

2.5.4. Independence and Equity in the Activities of the Superintendency 

The importance of the independence of regulatory authorities from economic and political pressures and the accountability of their acts, are widely accepted by the defenders of private sector participation in water and sanitation sector (Smith, 1997; 1997a). However, there are innumerable examples in other parts of the world where the privatisation of public services has promoted corruption, clientelism, and deficiencies in the quality of public services (Hall, 1999:12)
.

In the Bolivian experience, these issues are linked with the centralisation of decision making.  Why was decision-making centralised in the Superintendencies? Because, it was argued that the regulatory authority exercised the control and supervisory process in an independent way.

Article 1 of the SIRESE Law states that regulation should legally protect "the interests of users, companies and other regulated entities …, including the State itself, in a effective way”
. The idea of equal protection for the interests of users, companies and the state, is based on the stakeholders approach. The Superintendency has to harmonise the interests of all the actors involved. It considers that all interests are compatible and common and, therefore, possible to translate into public policies.

But, there is evidence that indicates the Superintendency is not completely impartial:

a) The Superintendency is both player and judge: The Superintendent grants concessions to private companies and regulates them. This double role creates a conflict because the Superintendent participates in the contracting process, this hampering its ability to regulate (World Bank, 1999). The problem is that, when conflicts arise over concessions, the Superintendency tends to defend the contracts. The Water Superintendent (Luis Uzin), for example, was the principal defender of the concession to the Aguas del Tunari consortium
.

But, in the case of Cochabamba, did the Water Superintendency really have the power to grant the concession? At first glance, yes, as point 30.2.2. says "the signing, celebration and closure of the current Contract by the Water Superintendency, are within its faculties and according to the applicable Law…". The 2029 Law, approved in October, gave it the power to concede water sources through the transitory article. But the Concession was awarded in September. At that time, the Superintendent did not have the legal ability to grant a concession of water sources (Comité de Defensa del Agua XII/99:2; Julio Veizaga in a meeting of the Coordinadora -17/II/00), adding a new source of illegality to the Contract.

But, were the actions of the Superintendent legal? After Law 2029 was passed, Supreme Decree 218944, dated December 9, 1999 was emitted with the objective of giving continuity to the regulation, control and evaluation of water sector activities and, because the National Congress was in recess, Luis Uzin, then Water Superintendent, was appointed as Basic Sanitation Superintendent. However, on December 9, 1999 the parliament was, in fact, in session (Gonzalo Maldonado, MP, in Los Tiempos 16/XII/99 C2). Furthermore, although Uzin was appointed Basic Sanitation Superintendent, he continued working as the Water Superintendent. There are, therefore, sources of illegality in the Superintendent decisions.

b) The Superintendent tends to protect the concession-holder. Although it is argued that regulation is useful to protect the collective interest, it is also recognised that, in practice, it can be influenced by pressure group interests that have preferential access to the source of regulation, with a negative impact on general welfare (Solanes, 1999; 8). The Bolivian regulatory experience over the last four years shows that the conduct of Superintendencies has been political and partial, as a result of the political and economic influence of dominant power groups. Superintendents are elected by Parliament, and are the product of inter-party agreements. The Superintendency is a superpower that responds to this influence and economic model. In this way, the Superintendencies tend to favour the private sector
. 

The Cochabamba Concession was questioned for its lack of accountability. Two examples can be given: The Superintendency granted a concession to Aguas del Tunari, a "phantom" company, with an almost symbolic capital created in the Cayman Islands, a tax haven. On the on the other hand, a confidentiality clause impeded access to information considered confidential by the company
, including the financial model, the basis for the increase in tariffs (called the "tarifazo" by the population). The tendency to support the Company’s decisions, as seen in the rate increase, has thrown doubts on its impartiality.

c) The Superintendency often takes decisions, based on political rather than technical criteria. Because the Superintendent is closely associated with government policies, his decisions usually depend on political influence or conjunctures, or on the support of government decisions (Flores and Solon, 2001:19). 

In Cochabamba, before the municipal elections in December, Superintendent Luis Uzin declared that there would not be a tariff increase, but in January rates were increased under his authorisation. In early February, the Superintendent reduced the Regulation Tax from 3% to 2%, as part of the government "concessions" to stop the "symbolic seizure of Cochabamba". This decision was political, not technical.

d) Labour circulation. Regulatory experience from other countries has shown the close personal and economic relationship, between authorities, private companies and international co-operation agencies
 (Hall, 1995), and Bolivia is no exception: Luis Uzin, the Water Superintendent during the Water War, was hired by the World Bank in the early 1990s as a consultant in the preparation of the Basic Sanitation National Plan (1992), and its subsequent updated version (1994). Uzin was also a member of the team responsible for designing water privatisation policy in Bolivia
.

e) The information made available to Superintendencies on companies is poor, a situation which acts to protect their interests. This information is vital for any regulatory authority, for only when s/he is aware of the costs involved in the efficient production of water different qualities, can s/he take adequate decisions on tariffs, profits, and water quality (Klein and Irwin, 1997: 3).

Water regulation in Bolivia has tended to impose rules on consumers, usually in a vertical and centralised way. But there has been little capacity to apply the same criteria to companies, particularly on cost structures. In the case of Cochabamba, the Superintendency did not have adequate information on the specific water production costs of the Aguas del Tunari company. Neither could the SIRESE Law, nor Law 2029, force concession-holders to give this specific information: The practice has been for the concession-holders to elaborate tariff systems and the Superintendency to rubber the stamp them.

In short, the World Bank argument in defence of the independence, technical nature and political autonomy of the Water Superintendency, has no foundation whatsoever.

2.5.5.  Regulation Tax Charged to User

A Regulation Tax was introduced, to be paid by all EPSAs subject to regulation, in order to cover "the budget of the Basic Sanitation Superintendency and the General Superintendency". The rate was set to cover 2% of net income…" (Article 16). The Superintendency system in Bolivia depends on the quantity of concessions: the more concessions, the greater the income. Therefore, an economic imperative "forces" Superintendencies to grant concessions. In addition, the Article confirmed the continuation of a tradition in Bolivian public policy: taxes or additional charges to the private sector are transferred to the consumer, without affecting the revenues of the concession-holder
. 

In line with Law 2029, Article 23.2 of the Cochabamba contract established that the Concession-holder had to pay an annual Regulation Tax of up to 3% from its income. But the tax would be incorporated into billing. The tax was reduced to 2% after a strong mobilisation by the Coordinadora in early February 2000
.

3. A CRITIQUE OF THE DRINKING WATER SUPPLY AND SANITATION CONCESSION PROCESS IN COCHABAMBA

Residents in two of the neighbourhoods connected to the public network, Barrios 27 de Mayo and Ticti Norte were asked to what extent they agreed that the Contract with Aguas del Tunari benefited the poorest sector of population. Just 4.2% of the contestants agreed with the statement, evidence of the citizen's perception that the contract was not a pro-poor arrangement.

Apart from the issues already analysed, there are another critical aspects of the contract with Aguas del Tunari. The wording of the contract is complex and dry, but very well elaborated. Here we shall give further evidence of the principal issues in the contract, which came to light between October 1999 until the Consortium’s departure in May 2000. These issues include its direct and indirect effects on the level of equity in the access to and use of water resources in the region; the undermining of alternative systems and 'uses and customs' practices in water resources management, due to the Contract’s bias towards protecting the interests and high profit aims of the concession-holder. Chronologically the analysis of the Contract ends, with the agreement between the Coordinadora and the Government, to rescind the Contract, in May 2000. 

3.1. Technical Aspects 

3.1.1. Flexibilisation of Misicuni Multiple Project 

According to the Government, the Concession involved the implementation of the Misicuni Multiple Project for drinking water, irrigation supply and the generation of electric energy for Cochabamba (Los Tiempos 5/III/00 B6). But it did not specify to which Misicuni Multiple Project it referred: the original bid, under the reference terms formulated by the Paribas Report (1998), or the so-called "flexibilised" Misicuni Project which was the result of the negotiation with the Consortium (Vargas, 2000:24). Table 20 shows the differences between the two projects:

Table 4

Misicuni Multipurpose Project according to the Paribas Report (1998) and the Concession (1999)

	CHARACTERISTICS
	PARIBAS REPORT
	CONCESSION

	
	PHASES  I-II-III
	PHASE I
	AGUAS DEL TUNARI

	Size of dam
	120 Mt
	105 Mt
	95 Mt

	Reservoir Capacity 
	
	125 mill. m3
	100 mill. m3

	Tunnel Length
	19.5 Km. 
	
	19.2 Km. 

	Water production
	6.6 m3/s
	3.9 m3/s
	2.5 m3/s (1)

	Flow rate for human consumption
	
	2.5 m3/s
	2 m3/s

	Flow rate for irrigation
	
	1.4 m3/s
	0.5 m3/s

	Electricity production
	425 GWh/year

120 Mw
	300 GWh/year

120 Mw
	40 Mw

	Transmission line (115 kV)
	
	Length 25 Km
	Approx. length 13 Km

	Municipalities benefits by drinkable water supply
	5 municipal-ities in the valley of Cochabamba.
	
	Only the Cercado Province of Cochabamba

	Irrigated Area
	
	6000 Has
	2000 Has

	Main irrigation channel
	No specification
	No specification
	Not included


Source: based in Vargas 2000; PARIBAS/SEMAPA/Empresa Misicuni ( 1998)

(1) Los Tiempos 5III/00 B6-7; Contrato de Concesión Aguas del Tunari 1999.

- The Concession Contract falls well below the scope of the Misicuni Multiple Project even in its first Phase. The size of the dam is smaller and produces a smaller quantity of available water.

- Comparing the available water, average water for human consumption was increased in the Contract; the Paribas Report had considered 64% for human consumption, while the Contract increased this figure to 80%. 

- The Contract reduced irrigation volumes, from the 36% contemplated by the Paribas Report to 20%, while also discarding the construction of the main irrigation channel.

- Electrical generation would be reduced by a third, and the length of the transmission line for electrical power would be halved.

The original specifications were formulated based on the PARIBAS report (May 1998), but were postponed, because, although some companies expressed an interest, none presented firm offers. 

PARIBAS then "downgraded" the multiple project concept, to provide drinking water, irrigation and electric power. It suggested reducing the length of the trasvass tunnel, with a smaller dam and a pumping facility that guaranteed a water supply of 1500 litre per second (Ultima Hora 28/II/99).

On March 2, 1999 the new bid was published, using the new PARIBAS recommendations. The multiple character of the project was practically discarded, to make it more commercially attractive. On March 31, through Amendment 5, the Ministry of Investment  once again changed the specifications, reducing the authorised capital from $US 50 to $US 25 million. The signed and paid Capital was also reduced, from %US 30 to 15 $US million. Other technical changes "at the request of the bidder companies", were also considered by the inter-institutional team entrusted to carry out the Concession process (SEMAPA, Misicuni Company, Ministry of Investments, Cochabamba Municipality) (Jorge Crespo in Opinion 1/IV/99). The Misicuni project was now converted into a project, practically exclusive for providing drinking water for the city of Cochabamba (Sanchez Escobar in Los Tiempos 24-X-00).

On April 19, 1999, Supreme Decree No 25351 authorised negotiations with the Aguas del Tunari Consortium, and formed a commission, comprised of: 

· The Vice-Minister of Investment and Privatisation

· The Prefect of Cochabamba

· The Mayor of Cochabamba

· The Water Superintendent 

· The Electricity Superintendent

· The Executive President of the SEMAPA company

· The Manager of SEMAPA 

The commission had 45 days to negotiate, during which time the commission had several meetings with representatives of the Consortium in Cochabamba and La Paz. Conversations focused on the Aguas del Tunari bid rather than the bidding terms for the "flexibilised" Misicuni. The President of the Civic Committee took part in the meetings, though without a right to vote. 

On June 8, 1999, the commission’s report was published, recommending that the contract be signed with the Consortium, as it was considered to be in the national interest, particularly those of the Department of Cochabamba.

What can be conclude from this process? 

1. The Government bowed to the demands of the company's bidders, modifying the terms of reference of the original bid. The Government also sent commissions to Europe to "lobby" the companies, then modified the conditions of the tender in response to the changes proposed by interested companies. These included: 

· Better bid conditions 

· Less cash guarantees 

· Reduced authorised capital 

· Increased Internal Return Rate

· Tariff increases adapted to higher Internal Return Rate 

2. These topics were not explained openly, as would occur in a transparent process. The Government continued to insist that the Misicuni project was the "dream project of the people of Cochabamba". But, this dream was subordinated to conflicting aspects. The sectors opposed to the contract saw the dilution of the project as an indicator of its lack of viability: "(The Government) has managed to negotiate a minimal project, they have transformed a project for regional development into a drinking water project ". (Comité de Defensa del Agua 1999:1)
.

3.1.2. New Studies

Before the Concession, the Government and the Misicuni Company had spread the idea that Misicuni was a finished project, in its final design phase, which just needed the right investor. In fact the "new" Misicuni is reflected in the introduction of new studies inside the Articles of the Contract (Article 12)
. The introduction of "new studies " into the Misicuni project caused even greater distrust over Aguas del Tunari's responsibilities for the contract (Saul Soria 15/III/00)
.

3.1.3. Irrigation Component

According to the PARIBAS report, phase I of the Misicuni Multipurpose Project would produce 1.4 m3/s of irrigation water, but the Contract reduced this figure to 0.5 m3/s, and the price of water was not clearly stated
.

The main channel in the irrigation infrastructure was not included in the Contract, because of what was described by the Government as the "nature of the market ". The Misicuni company would remain responsible for the "development and completion of the irrigation infrastructure… " (Los Tiempos 5/III/00 B7), but the State would assume the costs of an infrastructure element that had originally been the responsibility of the concession-holder. Moreover, if the irrigation component was ever implemented, Aguas del Tunari would exclusively benefit from the infrastructure, and charge the established tariff (Paragraph 19.1.4.).

Article 19.1.4. refers to the price of irrigation water: $US 0.083/m3 (referential price). In the Cochabamba Valley, irrigation water prices fluctuate between 0.015 to 0.02 $US/m3, from non-rising wells (FEDECOR meeting, 14/II/00). The forecast price for Misicuni project water is not economically feasible for small farmers and peasants. The imposition of this price will modify the productive land structure in the region. It will result in more land being concentrated in fewer hands, and the introduction of agroindustry based on high-profit crops. The modernisation myth of the dominant regional elite asserts the desirability of this outcome.

3.1.4. Electrical Component 

The Paribas Report fixed the price for electric energy at $US 76,800 KW per month (Ministerio de Comercio Exterior e Inversiones, 1998:III 12-26). This compares unfavourably with the $US 48,000 monthly average price of Valle Hermoso Electric Company (a thermoelectric plant also in Cochabamba) and with the price of the Corani Hydroelectric Company ($US 47,000) (Superintendencia de Electricidad, 2001).

3.1.5. Obligation to Construct Infrastructure 

The construction of the Misicuni Project related infrastructure, particularly the main dam and additional works, according to the Contract depended on "the Concession-holder obtaining unconditional commitments of financing or financing not guaranteed by the patrimony of the shareholders, under acceptable conditions for the concession holder… " (Paragraph 12.2). The financing of the construction therefore implied no risk to the patrimony of the shareholders, and had to be under favourable credit conditions. If Aguas del Tunari failed to obtain these credits under satisfactory conditions, it could postpone its goals and responsibilities supported by these contractual provisions, or shelve them completely, since the contract also allowed for this possibility (Article 45). 

On the other hand, the changes made to the project, and the uncertainty surrounding its financing, meant that no exact dates were established for staring and concluding the works, particularly the dam. Aguas del Tunari wanted to be sure the tunnel was completed before the dam was constructed (Claudia Vargas VII/00)
. 

3.1.6. Network Coverage

Any contract with a 'pro-poor' water approach should include specific targets for the poorest sectors, in terms of coverage and number of connections (Water and Sanitation Program 2001). The Contract did not include a project to increase the coverage of the public water network in Cochabamba, nor did it include pro-poor targets for coverage. Annex 6 of "Expansion Goals" merely indicated that 84 % coverage would be reached by 2004 and 100 % by 2034
. In a rare interview
, The Aguas del Tunari manager, G. Thorpe, declared that the company would not follow SEMAPA’s plans to expand the service into the southern area of the city (one of the poorest zones), because of the economic risks involved and the fact that stopping leakages and achieving fulltime flow in the existing system was their priority. The company was therefore prioritising increased consumption and associated profits from richer users over new connections for the poor.

On the other hand, according to the Coordinadora, Aguas del Tunari used an average of 6.5 inhabitants per house to calculate the population benefiting from the coverage (Nogales in Comité de Defensa del Agua meeting 24/I/00). This was at a time when regional population statistics showed an average of 5 inhabitants per house in Cochabamba. With the figures used, the Company could demonstrate that coverage was reaching more people than expected. The Coordinadora argued that it was possible to manipulate indicators and benefits, and during negotiations with the Government, presented this evidence as proof of the Contract's lack of accountability.

3.2. Socioeconomic Aspects 

3.2.1. The Restructuring of Semapa and the World Bank's Role

The World Bank says that it had nothing to do with the SEMAPA concession, which must be a "sovereign" decision of the Bolivian Government. However, the World Bank did give a loan of $US 14.4 million, 87 % of which had been disbursed on December, 1997, before the bid (PARIBAS/SEMAPA/Empresa Misicuni, 1998: II-53). The loan was for 20 years, with a period years of 5 year’s grace at Libor rate +1 %, and was to be used to expand the public network and to institutionally strengthen the company. But these investments were aimed at the future transfer of SEMAPA to the private sector. The first two loan disbursements were directly linked to SEMAPA's institutional strengthening, and the third to improve services, both with a view to facilitating the privatisation process. The privatisation of SEMAPA was planned over a long period of time, with support from the World Bank.

3.2.3. Financial Model

Article 3 of Annex 5 of the Contract refers to the financial model and defines the criteria for tariff structures, income and cost distributions, to be used for cost-benefit analysis, and for calculating the Company’s Internal Return Rate.

During the negotiations in February 1999, the Coordinadora asked for access to the Aguas del Tunari financial model, arguing that it was a democratic right of civil society to know the criteria used to justify the rate increase and high Internal Return Rate established in the Contract. 

The company refused, pleading the need for "confidentiality" in the face of commercial rivalry. The financial model was elaborated for International Waters by Mason Sandell, with the intellectual property rights remaining with Aguas del Tunari. 

What explains the desire to keep the financial information secret? Gregory Palast has identified four reasons: firstly, compared with other private companies, Aguas del Tunari was looking at an Internal Return Rate almost five times higher than in the average in the United States. Secondly, it was to be a business without any profit risk. Thirdly, the secrecy of the financial model was, therefore, fundamental for cost-benefit analysis. Fourthly, denying public access was a non-democratic procedure. The implementation of these confidentiality conditions implied political support from the Government (2000:3). 

3.2.4. Installation Costs

The total installation costs were doubled after the Concession 

Table No 5

Installation Costs Before and After the Concession
	BEFORE
	AFTER

	Water connection: $US 85

Sewerage connection: $US 105

If the connection was metered, this service was charged to the user at an average price of $US 50
	Water Connection: $US 185

Sewerage connection: $US 215

Metered service: $US 80



	Total: $US 240 (*)
	Total: $US 480 (#)


(*) Source: PARIBAS/SEMAPA/Empresa Misicuni 1998:II-24

(#) Source: Contract with Aguas del Tunari Company 1999. Annex 5, paragraph 2.4.

Before the Contract, users covered all installation costs, in some cases even paying for labour costs
. Under the Contract, this system not only continued, but costs were increased causing major impact on the domestic economy - costs increased by 100%
. 
3.2.5. Investment

The Contract defined an investment amount for the first five years (2000-2004), of $US 96 million. But Article 12.2 of the Contract affirmed that the obligation to construct "the principal dam and related works, depends on the concession-holder obtaining unconditional promises of funding not guaranteed by the patrimony of the shareholders, under favourable conditions for the concession-holder. This means finding a loan for no less than 50% of the required financing to carry out this Contract…"

On the one hand, if the financing put at risk the "patrimony or stability of the shareholders",  Aguas del Tunari could reject it. But, on the other hand, what would happen if there were no available loans to cover the required 50% minimum investment? What was the guarantee that Aguas del Tunari would actually implement the investment plan? The Contract gave no security in these areas. The Concession-holder did not, in fact, present agreements with financial entities to guarantee finance for investments (Coordinadora Departamental del Agua y la Vida 2000:3) nor an investment schedule to implement the works associated with the Misicuni project (Comité de Defensa del Agua, 1999).

Moreover, the same Article of the Contract also states that, "If field research, studies and the final design of the water component of the Misicuni Multipurpose Project, show that the estimated total will exceed 10% of the cost included for the water component in the financial model… the concession-holder must present details of the impact of the increase in the costs of the future tariff. The Water Superintendency will review the information and its authorisation will be required before increasing tariffs in the next tariff period". Thus, if the cost of constructing the infrastructure were higher than originally planned, the consumer would cover these costs, not the Company.

3.2.6. The Solvency of the Consortium 

The Prefect of Cochabamba stated, "Aguas del Tunari is a subsidiary of International Water, a large company and affiliate of the Bechtel Group, a powerful American consortium with a capital of more than $US 25 billion (Hugo Galindo 3-IV-00). But, after the February negotiations, many doubts were expressed about the solvency of the Consortium and its ability to carry out the promised works, not clearly established in the Concession: 

1. The financial status of “International Water” Company. The economic reports presented to the Coordinadora during the February negotiations, showed company profits in 1996 of just $US 16,000, while, in 1997, a loss of $US 1.1 million figured on their balance sheet. The Coordinadora said, "considering its existing capital and registered losses, the company has been left with no equity" (Coordinadora Departamental del Agua y la Vida 21/II/00).

2. The Consortium’s initial capital was almost symbolical. The legal document recording the creation of the Consortium refers to a Declared Capital of $US 14,448 and $US 1,759 of Paid Capital (Comité de Defensa del Agua 1999:1).

3. The Consortium could not present supporting documentation for its contributions. Shared capital was formed with the subscription of an initial capital of $US 10,000 by International Water, the Consortium leader. Subsequently, in the Consortium’s organisational phase, a further contribution of $US 1750 was made. On November 2, 1999, the subscribed and authorised capital was increased to $US 21.9 million. The shareholders would pay just 40%, ($US 10 million) of this amount (Coordinadora, 2000:2). The documents reviewed stated that 'International Water' gave an authorised capital of up to $US 7 million to its representative in Bolivia, Mr. Thorpe, and Riverstar International authorised a payment of $US 2 million; while all Bolivian companies involved approved a contribution of $US 2,484,608. However, during the negotiations in February 1999, neither the Company nor the Water Superintendency could provide documentation to support these contributions (Coordinadora Departamental del Agua y la Vida 200/00:2)
.

4. Insufficient capital to seek loans. The authorised capital was not enough to provide funds for the Misicuni Multiple Project (Coordinadora Departamental del Agua y la Vida 200/00:2). A member of the Coordinador’s economic advisory team remarked that “Aguas del Tunari Company cannot increase (its capital) in Capital Markets, because it is not a reliable company" (meeting of the technical team of the Coordinadora 17/II/00). The Coordinadora's conclusion during the negotiations in February was "from the analysis of existing documentation, it is concluded that, from the financial point of view, the Aguas del Tunari consortium is not financially healthy enough to implement the Misicuni Project" (Coordinadora, 2000:3).

This evidence confirms the thesis that private companies usually do not invest in developing countries with their own capital, and there is no risk attached to their investments (Bakker, 2001; Bakker, 2001a). In the case of the La Paz concession, for example, the concession holder has invested around $US 70 million during the last five years, but almost 90% of the money came from multilateral bank and international co-operation loans, with low interests rates and other facilities, channelled through the government itself (Laurie and Crespo 2002). Without doubt, Aguas del Tunari planned the same strategy. 

3.2.7. Constitution of the Company

Aguas del Tunari was created as an affiliate of International Water Limited in the Cayman Islands, a tax haven country (Constitution Act). Why would an English company decide to create a new company in the Caribbean to participate in the Bolivian water license process? As OXFAM argues, to avoid taxes and to facilitate the financial requirements for its creation (Box 12).

Aguas del Tunari was created with little more than $US 2000 of paid capital. With this initial amount, the Company received, in concession, a water company worth more than $US 110 million and a multipurpose project (Misicuni) that required an investment of more than $US 200 million. "How can the project (Misicuni) be implemented by a company with no money?” asked Samuel Soria, a member of the Coordinadora (29/II/00).

It is a legal and common practice among transnational companies and corporations to organise subsidiary companies, for specific activities, in these "tax havens". But is it legitimate to do so? Is it ethical and democratic to exploit the condition of a poor country like Bolivia to obtain more competitive advantages and profits?

The distrust felt by the population of Cochabamba, after the Coordinadora denounced the constitution process of Aguas del Tunari, added to the existing conflict. In the collective and media perception, the Cayman Islands is a place for laundering drug money, for its subsequent investment in the country, particularly in land and property. If Aguas del Tunari was a trustworthy company, and the concession was a transparent process, why did the government accept this type of constitution? Because there is no question that both the Government and the Superintendency were aware of the way the Company had been created, apparently supporting and approving the process. These issues place the accountability of the concession process in doubt. 

Finally, the transnational character of companies like Aguas del Tunari demonstrates the limitations of regulatory systems; regulations are only applicable within the national borders, but the rules under which companies like Aguas del Tunari work are supranational, outside the control of the State. Therefore the accountability of the concession depended on external factors, where the control that could be exercised by the Bolivian Government was almost non-existent.

3.2.8. Internal Return Rate 

The Minimum Internal Return Rate established in the Contract was 15% and the Maximum 17% (Annex 5, 4.2). It was these rates that influenced in the financial analysis, particularly the tariffs (Article 4.1.).

This level of Internal Return Rate (IRR) is standard for industrial, commercial and service companies in Bolivia. By applying this IRR, water was to be sold as any other product, and articulated to market discipline. It implies the transformation of water - from a public and social benefit to an economic benefit. And definitely, individuals are treated as customers who buy a commodity, rather as citizens entitled to a service
.

But, this IRR is not sustainable without a huge tariff increase (Palast. 2000), and the expropriation of the population’s own services (Coordinadora, 28/I/2000:2; Kruse and Vargas, 2000:9)

3.2.9. Conflict of Interest with SOBOCE

Article 30.1.7. of the Contract states that "there is no conflict of interest between the concession-holder and the Water Superintendency or the Bolivian State that impedes the satisfaction of obligations…" But in fact Samuel Doria Medina, the principal shareholder and president of the Bolivian company SOBOCE, was linked with the government. As national representative of the Revolutionary Left Movement (MIR), a social democratic party, he was a candidate for the vice-presidency with Jaime Paz Zamora. MIR was a member of the government coalition
. SOBOCE was a company member of the Aguas del Tunari consortium. During the last five years, SOBOCE has also become in the biggest cement producing company in the country. Since the beginning of the concession, the Misicuni company has bought cement from SOBOCE, and not from the Cochabamba cement company COBOCE
 (Comité de Defensa del Aguas, 1999:1). It is no accident that the MIR, ADN and UCS, the parties involved in the government alliance (the "megacoalition"), supported the contract with Aguas del Tunari.

3.2.10. Additional User Costs 

Another cost assumed by the Users is the cost of calibration of meters (Annex 5, 1.1.) The “full cost recovery” principle here is carried out to its extreme.

3.3. Legal Aspects

The main legal aspects of the Contract that require analysis are: 

3.3.1. The Legality and Constitutionality of the Contract

The principal argument against the legality of the Contract is that there was no juridical framework before the Concession. The Water Supply and Sanitation Law No 2029 was approved after the concession. The Coordinadora considered that the speedy passing of the Law was a reactive adjustment of the legal framework to the illegality of the contract, with respect to the Superintendency's competence to grant concessions (Julio Veizaga, juridical adviser of the Coordinadora; technical team meeting 17/II/00)
.
On the other hand, at least three arguments indicate point to the unconstitutionality  of the contract unconstitutional. Firstly, Supreme Decree No 24716, conceding authority to the Superintendency to grant concessions, contradicts Article 136 of the Bolivian Constitution, which defines that the concession of Property of Public Domain, like water, it is a non-delegable Parliamentary attribute (Bolivian Constitution, Article 30). Therefore, when the Superintendent granted the concession to Aguas del Tunari, his action was null and void (LT 12/III/00). Secondly, the exclusivity feature of the Contract contradicts the anti-monopolistic character of the Bolivian Constitution. Thirdly, there was the possibility of juridical action against those users who did not pay the bill, including the suspension of the service and the sale of their house. Water is source of life, therefore its absence or limited access goes against human rights, as ratified by the Bolivian Constitution (Juridical Adviser of FEJUVE pueblo; meeting of Comité de Defensa del Agua 10/I/00).

3.3.2. The Licensing Process

Supreme Decree No 25351, dated April 19, 1999, annulled the MCEI/SE-SA/UR/SEMAPA-MISICUNI/05/98 bid, because the Aguas del Tunari Consortium had not complied with all the bidding requirements
. But Article 2 of the Decree authorised negotiations with Aguas del Tunari, based on the "technical and economic proposal presented by this company". The obvious questions are: why did the government annul the bid, then immediately begin negotiations with Aguas del Tunari? Why did the government not start a new bidding process?
 Why did it throw away the possibility of inviting other companies to participate, under the new conditions of the "flexibilised" Misicuni Project?
 (Los Tiempos 19/XII/99). 

3.3.3. Contract Beyond the Rule

Article 7 presents a list of documents, included in the Annexes, as a fundamental part of Contract. But it also states that "none of these documents can prevail over those stipulated in the current Contract". 

The Article also invalidated previous agreements between the government and civil society organisations. For example, in November 1999, as a result of the irrigator and peasant mobilisations against the Law and the concession, the Government signed an agreement to respect alternative water systems and those based on "uses and customs". But with paragraphs 7 and 47.3 of the Contract, the agreement was over
, because the contract was beyond any particular agreement between social organisations and the government.

On the other hand these articles contradicted Article 3 of the Supreme Decree No 25413, which states that the Contract must be based in Bolivian laws.
3.3.4. Constitution of the Consortium

In January 2000, the Coordinadora expressed its concern that drinking water management would be given to a company created at the last minute, with an almost symbolic capital, “a company which is going to capitalise itself with money from the people’s pockets” (Coordinadora 28/I/2000:2).

This observation was based on two facts:

First, there was the creation of a limited company in record time. On November 2, 1999, through a Supreme Decree, the government approved the text of the Drinking Water Supply and Sanitation Concession projects in the city of Cochabamba. The Decree stated that Aguas del Tunari had to become a limited company before the document could be official signed. Until that very same date, the Consortium, Aguas del Tunari, had been an Accidental Society (Comité de Defensa del Agua, 2000:1), but was registered as a limited company later the same day.

Second, Aguas del Tunari: a ghost company? During negotiations held in February 2000, International Water Limited presented incomplete documentation to support the existence of the company. The Coordinadora received leaflets and annual reports, but there was no notarised register; nor any record in the Bolivian in the UK (Coordinadora Departamental del Agua y la Vida, 2000:1). The Coordinadora asked how the government could sign a contract with a consortium, whose principal shareholder, International Water Limited (55% of the capital), had not presented the documentation to prove its legal existence, its financial capacity or its technical solvency (Coordinadora Departamental del Agua y la Vida,  2000:3).

3.3.5. Advantages for the Concession-holder in terminating the Contract 

The second most important achievement of Aguas del Tunari during negotiations prior to signing the contract were the facilities included for breaking the contract (Vargas, XII/01; Bakker, XII/01, personal communication). Article 27.3.5. says the Concession-holder can request that the Contract be terminated (27.3), if it is impossible to obtain funds by December 31, 2002 or six months after the conclusion of the tunnel construction. What would happen if the "flexibilised" Misicuni Project could not find funds, given its veto by the World Bank? The Concession-holder could renounce the Concession.

On the other hand, if any of the other parties wanted to terminate the Contract, either due to the Superintendent requesting the period of its duration to have expired or at the request of the Concession-holder, the Concession-holder could receive compensation. If Aguas del Tunari decided to abandon the concession, it would be compensated. 

3.3.6. Disputes Resolution: Another Advantage for the  Concession-holder

The Contract establishes the possibility of appealing to mechanisms for dispute resolution established by international agreements, recognised by Bolivia (Article 41.3), such CCI, ICSID or UBCITRAL (Article 41.5). The decisions of these organisms are final and  obligatory. These tribunals, such as the International Centre for Settlement of Investment Disputes (ICSID), a dependency of the World Bank, tend to protect the interests of multinational companies. 

4. CONCLUSIONS

The Private Sector Participation arrangements introduced in the Bolivian water reforms are part of a long-term strategy, which has deeply affected equity in access to and use of water and sanitation. Law 2029 promoted a hierarchical management of differences in the distinct systems of access to and use of water resources and services, undermining alternative systems and rural water management systems based on 'uses and customs' practices.

The prohibition of alternative systems of water supply, established by the Law and applied by the contract, undermined the work of water co-operatives and associations, particularly in the poorest areas. The Contract was incapable of combining the complex reality of access to and use of water resources in the Cochabamba Valley, and the multiplicity of existing water strategies and systems. Rather, it generated distrust, uncertainty and, finally, rage in the population
. Public policy that recognises the diversity of water supply systems, should, prioritise, support, advise and adequately manage alternative systems rather than merely issuing regulations to encourage profit-seeking companies.

Moreover, the Contract did not aim to expand the network to the poorest areas (particularly the southern and north-western areas of the city), therefore, no guarantees existed for the access of the poor to the public network.

Other aspects, like compulsory connections, servidumbres, and the prohibition of new water exploitations, also limited a more equitable water access, both to those with and without connections to the public network.

A weak attempt to incorporate environmental issues into Law 2029 reflects the tendency of the Bolivian legislation to include recognised principles, but without specifying their  practical application or policy orientation. In addition, this reflects another tendency - environmental issues are subordinated to economic development priorities, and the conciliation of conservation and growth remains a myth. This approach was reflected in the Cochabamba contract, where the concession-holder was not to be held responsible for any accumulated environmental impacts nor for the pluvial network, despite this being a high risk issue in Cochabamba, normally borne by the poorest areas, as they are the ones who suffer the effects of impacts and flooding.

In its socio-economic terms, the Contract gave many advantages to the Concession-holder, affecting the equitable access to and use of the drinking water system by users. The application of a monopolistic approach, which reduced the powers of municipal government in local water management, prohibited the functioning of alternative systems and private owners. Likewise the population was forced to connect to the concession system under the conditions imposed by the company, with no option of a voluntary and concerted process. The Contract enabled the company to obtain high profits (IRR of 16%) in the short term, with minimum investments, through the application of "full cost recovery" principles, including tariff increases at the beginning of the Contract. This seriously affected the economic capacity of the poorest urban sectors. In addition, there were other increases, including the recategorisation of users; extra service charges, dollar indexed rates and regulation tax. And a strong punitive system for debtors was established, including, in the extreme cases, the sale of the user's home.

However, the critical issue for the population connected to the public network was the rate increase, with an average increase of 35% established by the contract, when the minimum national salary that year increased by just 7 %. Likewise, with a 100% increase for the residential water installation, the poorest areas were less able to connect to the public network.

In short, the Private Sector Participation arrangements, implemented by the water reforms, and particularly in the contract with Aguas del Tunari, were not based on an equitable, much less a 'pro-poor', approach.

On the other hand, this process has also undermined democratic rights. Law 2029 and the Cochabamba contract were approved without consultation, and even less the consensus of stakeholders directly involved in water management, recommended by the World Bank. On the contrary, the channels of citizen participation have been undermined, particularly through the reduction of the responsibilities and competence of local governments and municipalities, and the centralisation of decisions in the Superintendency, a powerful institution, with no participatory approach.

The reduction of municipal competences contradicts the municipal principle that has guided public policy over the past decade or so. It also reduces the possibility of social control in water management. At the same time, lack of citizen consultation and centralised decision-making by one person (the Superintendent) contradicts the decentralisation process in Bolivia, which aims to decentralise decisions on local and regional issues, including public services and natural resource management. Public policies that defend the public character of these services should promote the implementation of action strategies to democratise municipal governments. This should be used as a mechanism to reduce political clientelism in public management, and not to reduce responsibilities and competences, as done by Law 2029.

The Superintendency has shown a 'weak' accountability in its activities. The Superintendency lacks a 'pro-poor' approach, and its structure is organised to protect the private sector. On the other hand, the transnational character of companies, like Aguas del Tunari, which are involved in private sector participation arrangements, limits regulatory functions, because the Superintendent and the government can only act at national level.

During the concession process, the Superintendency showed signs of lack of impartiality in regulatory decisions. The Water Superintendency prevented citizen participation, public consultation, and public access to information and participation in water resource management. Thus, it fomented the emergence of social conflicts and movements. Cochabamba is one example: decisions taken by the Water Superintendency, without consultation with the population, on the concession, and increase water tariffs, resulted in a popular revolt. To maintain the existing structure of the Superintendency would only encourage more conflict, and would deepen the chronic crisis of the country.

On the other hand, the passing of Law 2029, as a result of an inter-party agreement, made the accountability and transparency of the entire Bolivian water reform process questionable. In the absence of accountability and transparency, the Cochabamba concession was granted to a consortium created in a tax haven country, without financial solvency, with a contract that included confidentiality clauses, and limited public access to information, further infringing Bolivian norms and laws
.

To paraphrase Hall and Goudriaan (1999:4), the privatisation of water supply and sanitation, through the concession mechanism, is a political issue, because all the power of the State, international agencies and national political institutions is deployed to attain this objective. But the consequences of its implementation seriously weakens the democratic rights with regard to civic participation in water management, public access to information, the accountability of the concession process, and the social control of its activities. Bolivian water reforms and particularly the Cochabamba contract substantiated all of these objections.

But, this chapter has also provided evidence on how water policies and contractual arrangements with private companies can undermine the existence of 'uses and customs' practices for water management. Both the Law and the Contract included the concession of water sources, not only drinking water, without taking into consideration traditional rights of access and use by irrigators and rural communities. At the same time, it introduced the first steps for water commercialisation, undermining rights of use based on non-profit aims ('uses and customs'). Likewise, it included bureaucratic requirements recognisable by Law, which in some cases were beyond the economic capacities of peasants and indigenous people.

The irrigation component of Misicuni Project did not take small farmers into account, not only that because the volume for irrigation was abandoned with the 'flexibilisation' of the project, but also the price of irrigation water was too high for the sector. Neither the Government nor the MNR party understood the sensitive nature of the water issue for peasant and indigenous organisations. They were sure that the Water Resources Law would be approved in its original privatised and commodified approach, as had happened before with other laws. This optimism was based on the hegemony existing within the formal democratic institutions, but proved to be falsely rooted, causing a minor revolution in Cochabamba.

Finally, the non-equitable character and the lack of a real pro-poor approach in the Bolivian Water Reforms, its affects on democratic practices and lack of accountability during the process, particularly in the Cochabamba concession, created the environment for the Water War.

Law 2029 was a legal instrument to operationalise the basic services privatisation strategy, implemented by the Government since the early 1990s, as part of the Structural Adjustment package.

Law 2029 did not refer merely to water supply, but to the access and use of water sources, affecting the interests of peasants, indigenous and irrigators, putting at risk long-established rights acquired, in some cases since pre-Republican times and the existence of water management systems based on uses and customs.

The emphasis in the Law on concessions and facilities for concession-holders tended to protect the economic interests of private companies, particularly transnationals, who usually win the concessions. At the same time, the Law was not interested in regulating the alternative and traditional systems that were not based on profit aims. Moreover, the Law excluded and limited the functioning of those systems, placing the existence of these systems at risk.

The prohibition of alternative systems in concession zones; the application of monopolistic principles in water supply; the exclusion of "uses and customs' practices; the increase in tariffs without consulting users and the population in general, did not guarantee equitable access to water supply and water sources. 

An equitable view of "public utility" in water resources management must aim to protect acquired rights and "uses and customs" in access to and use of those resources. The Law should promote diversity, not one sole model for water use and access.

A pluralist and democratic approach to water policies should allow the coexistence of both community and associative water systems with private companies, based on profitability aims. Law 2029 only promoted and protected the private ethic.

The common definition of regulation refers to the “habitual control focused on important activities for the community, carried out by a public entity” (Solanes, 1999:7), reflecting the tension between the two extremes of economic organisation - the market and public interest (Solanes, 1999:7). One of the suppositions of the regulatory system in the neoliberal model is that this mechanism makes it possible to harmonise profit corporate aims with citizens’ demands and needs. However, in practice, regulations, as we saw with the Water Superintendency, only function in favour of the dominant power. The introduction of the Superintendency system in water resource regulation, is fundamentally a political issue, where State powers, international agencies and national political institutions have been mobilised to introduce a regulatory model to protect the private sector. In this process, national and local democratic institutions have been severely debilitated.

The Superintendency system, because of its centralist, vertical, authoritarian, partial, non-accountable concept, structure and functioning, weakens democratic rights, particularly the right of the civil society to supervise and control the management and conservation of the water resources and its services. The current relationship between the Superintendency and the population is authoritarian and vertical, clearly contradicting a basic democratic principle. 

Because of the emphasis on concessions and private investment, the Law "forgot" the importance of public investment, within the framework of the Popular Participation Law, which aimed at improving the conditions of drinking water access for more socially and economically disadvantaged sectors
.

The introduction of a single water supply and distribution system is necessary in Cochabamba, but because the importance of alternative systems, the process must be gradual, voluntary and concerted. It should be the product of consultation and discussion about the risks of a non-sustainable exploitation of water resources, protecting the rights of alternative systems. 

Solon has asked:

What will happen to the investments made by small co-operative societies and associations in drinking water? Will they be forced to sell them off at a loss to the Concession-holder because they can no longer legally provide the service? The Bolivian State with its aim of privatising water and sanitation will destroy social  and community organisational forms and individual equity (private wells), creating conditions ripe for a social revolt" (Solon 2000:4). 

The Law was informed by an economic reductionist approach that excluded social, environmental and cultural aspects of water issues. Behind the servidumbres and indemnity concepts, was the neoliberal approach that individuals should meet in the market and negotiate "freely and rationally". The emphasis on the individual in water resources management and the negotiation of compensation was dangerous for peasants and indigenous interests, because they have community and associative forms of access to these resources. The Law did not respect this logic and aimed to convert them to individualism. Because the Contract was not interested in protecting alternative systems and community water sources, the access to and use of these resources by the socially and economically disadvantaged sectors of the valley, was endangered.

Why include a confidentiality article? And why is the information of SEMAPA, a public company, considered to be confidential? What aspects of the negotiation must be outwith public access? The confidentiality article contradicted the Government’s claim of an accountable process and respect for democratic rights
.

The use of the same intervention criteria for EPSAs with social aims and EPSAs with profit aims is part of the inclusive moment of the hierarchical management strategy. Inspired by the liberal idea of incorporating all services into market disciplines, it does not take into account the fact that private concession holders are looking for economic benefits, while alternative systems work with social motivations. The result is the undermining of co-operative systems.

In the Bolivian system, the Superintendency, although it does regulate tariffs, permits private companies to decide on the profits, investments and the personnel required
.  All of these undermine democratic practices, and because there are no control mechanisms, the possibilities of reverting the Company’s decisions legally are reduced. As a result, scenario for social conflicts and mobilisations is created, as shown by the Cochabamba.

The Concession Contract with Aguas del Tunari is part of the public policy to introduce private participation in water supply, with the economic and technical support of the World Bank. By combining the Concessions for the Misicuni Multiple Project and SEMAPA into one single bidding process, problems were caused right from the start, because of doubts about the economic and technical viability of Misicuni, as presented in the PARIBAS report. The Government, therefore, "flexibilised" the Misicuni project to make it more acceptable to potential bidders, abandoning its multiple feature and reducing it to a drinking water supply project. On the other hand, the Government accepted some of the conditions and demands made by Aguas del Tunari such as the need for new studies to adjust the project to new "flexible" conditions, the ambiguity in its service expansion objectives, and the abandonment of environmental and natural disaster prevention measures which were unprofitable.

· There was limited public access to information about the contract and the financial model, which was considered confidential and which contradicted democratic rights of information access.

· There was an aggressive approach to rural areas, particularly irrigator peasants, in the virtual exclusion of the irrigation component of the Misicuni project; with irrigation water to be provided only at a high price, the application of servidumbres (forced and voluntary), and the inclusion of water sources in the Concession.

· Doubts about the Concession-holder’s investment capacity, and financial solvency, placed the goals, as promised in the contract, at risk.

· The irregular creation of the Aguas del Tunari Company, in a "tax haven ", with an almost symbolical capital, but awarded with a project of more than $US 200 million. Lack of transparency in the company's constitution and doubts about the entire accountability process, contradicted one of the components of the Government’s alleged support of consensus.

· The lack of adequate mechanisms to channel users’ complaints and demands in a effective way, affected democratic rights.

In terms of its legality, evidence indicates that the Contract contradicted the Bolivian Constitution; no specific law existed to permit the granting of the Concession, or to allow for the possibility of terminating the Contract. There are indications that the Contract was made outside of Bolivian law and regulations, as part of a mechanism to protect the Company’s interests. In addition, evidence points to the illegality of the actions taken by the Bolivian water Regulator, or Superintendency.

Box 1


The Confusion around the Water Resources Law 


At the beginning of the conflict, government officials, traditional representatives of  Cochabamba’s regional interests (particularly the Civic Committee), and even one sector of  the press, asserted that Cochabamba irrigator and peasant demands over the Water Supply and Sanitation Law were related to water supply , not resources, and that they were motivated by political interests:


- “The Civic Committee revised the Law and the Contract, and verified that no points affect irrigators…we consider that behind the mobilisation are political interests” (M. Barrientos en LT, 5/XI/00 B2).


- “The Water Law refers to resource management…the Water and Sanitation Law aims to establish water and sanitation that will work for human consumption. The tariffs charged are for water treatment, transport and consumption, not the water itself” (LT 30/X/00) "This Law is not the Water Resources Law" (Jose Loayza, Departamental Director of Agriculture and Livestock in OP 5/XI/99 13A).


- The regional newspaper, Los Tiempos, at the beginning of the conflict, expressed that peasants were confused about the Water Resources Law, which was still in parliament, and blockaded main roads, considering this measure to be “irrational” (LT 5/XI/99)





These affirmations were incorrect, because the 2029 Law did make explicit references to and dispositions for water sources and rights. But it is true that at the beginning of the conflict, peasants did not differentiate clearly between both Laws, which were referred to generically as the "Water Law". For example, Roman Loayza, a peasant representative in the Parliament, said that "the Water Law…intends to privatise aquifer resources, groundwater and surface sources, existing in peasant communities, to the benefit of private companies" (Los Tiempos, X-99). However, the irrigators and peasant representatives progressively learned to differentiate between the Laws during the debates and negotiations.








Box 2


The Analysis of Gregory Palast


G. Palast, journalist with The Observer, on the Aguas del Tunari  financial model said, 


"1. The rate of return is set at between 15-17%.  Let's assume its the return on equity after taxes and inflation. In the US, such returns are typically 2% to 3% - and returns in the US are actually riskier than in Latin America.





2. Calculating the amount of capital actually invested and the net income of a company is completely beyond the experience and ability of Latin American and European regulators. They are using a model, but whose model? Who provides the inputs? The fact that neither the model nor any of the information in it is public - as it must be - leads me to believe that the investors have complete control.


For example, can the regulators who approved the tariff increase tell me


the depreciation rates used on all equipment?


The method for distinguishing capital expenditure from operating expenditure? This is crucial. Shifting 10% of capital costs on to operating costs - an easy thing to do - can make prices soar 20% or 30 %.





3. I challenge the calculations because they are secret. Wolfensohn of the World Bank praises US regulation, but he rejects the core of it: the US process is democratic. ALL accounts and information are freely available to anyone to review, and all customers, unions and organisations may challenge, review, question and offer alternative calculations. As a result, water prices are lower in the US than in Latin America's privatised systems”. (Palast, 2000:3)





Box 3


Tax Havens and Transnational Companies





 "Tax havens" are countries, in whose jurisdictions non-resident companies or persons can avoid taxes from their countries of origin (OECD 2000:10).





According to OXFAM (2000) the existence of tax haven countries has a strong negative impact on developing countries, due to three particular mechanisms:





They give companies and rich people an escape route from tax obligations. This fact limits the capacity of countries to improve their incomes through taxes, both from their residents and from foreign capital. Therefore social investment and the capacity of economic infrastructure to improve welfare are substantially weakened.





They give transnational companies opportunities for tax evasion, and an unjust competitive advantage over small and medium sized local companies.





The system gives a safe space for political corruption, arms traffic and the drugs trade, to "launder" dollars, contributing to the expansion of organised crime and the theft of public funds by corrupt elites.





According to OXFAM, over the last five years, developing countries have lost at least $US 50 billion as result of the use of "tax haven" countries (OXFAM 2000:5). The Caiman Islands, an ex-British colony, are a major tax haven in the region (Braslavsky, 2000:1). The Financial Action Group (GAFI), created by the G-7, disseminated a black list of countries linked with money laundering; Cayman Island was one of the countries named (Braslavsky, 2000:1).





Box  4


Formal Aspects of the Contract





There are various articles, which are ambiguous and subjective, because instead of presenting objective indicators to measure an action, goal or decision, they apply company criteria. 





Article 14.9. referred to the Concession-holder’s right to sell water to third persons. Prior authorisation of the Water Superintendent, is required: "…such authorisation will not be refused on reasonable motives". What does reasonable mean?  Reasonable for the company?





Article 9 of the Misicuni Property Regimen Contract, states that if the tunnel is not finished by July 31, 2001, the Concession-holder’s obligations will be postponed during the period between the deadline and the final delivery of the tunnel, “to its satisfaction”. The ambiguity of the category gives further advantages to Aguas del Tunari, because the concession-holder could postpone its responsibilities, expansion aims and deadlines to implement the Misicuni project, until it considered itself "satisfied". 





In the same way, Article 18.6.6. states that when the service is suspended for more than 24 hours, "the concession-holder must provide to the user, as far as is reasonably possible, an alternative service".











� These facts produced criticism from the irrigators: "The Law will encourage private companies and consortiums such as Aguas del Tunari, to make a profit out of water" (FEDECOR, 1999:2). "The Law  2029… was approved to favour big concessionaires of these services  (Omar Fernández in OP 5/XI/99)


� In the case of the Cochabamba contract, the Company could use water sources belonging to small municipalities in the metropolitan area.


� "The Law assumes competences of a Water Resources Law that have not been approved…" (Mesa Tecnica de Trabajo, 1999:2). "It cannot concede water resources for different uses, through a specific law; this is an issue that must to be resolved in a concerted way in the future" (Coordinadora/Mesa Tecnica de Trabajo, 2000:2) were the criticisms of civil society organisations. 


� The concessions in La Paz and Cochabamba included water sources.


� Barrios Sebastian Pagador and Taquiña.


� In the same vein, Article 34 states, "the concession area to provide the water supply and sanitation services must to be clearly defined in the concession contract. The use will be exclusive to the title-holder…"


� A "natural monopoly" is defined as an industry where the fixed cost of the capital goods is so high that it is not profitable for a second firm to enter and compete. Natural monopolies are typical of utilities, such as water, electricity, and natural gas. It would be very costly to build a second set of water and sewage pipes in a city. Water and gas delivery service has a high fixed cost and a low variable cost. (Foldvary, 1999)


� "It will impose the exclusivity of an corporate model in water management, forgetting the thousands of small systems based on cuotas and communal work contributions” (Mesa Técnica de Trabajo, 1999:1)


"It imposes a concession regime when, in many urban areas, large capitalist companies co-exist with neighbourhood and communal organisations of water supply, under social co-operation and non-profit aims" (Mesa Técnica de Trabajo, 1999:2)


� “According to the exclusivity article, co-operatives in Cochabamba cannot accede to a concession; they have to be transferred to Aguas del Tunari or disappear. Those co-operatives have invested considerable sums of money implementing their infrastructure and drilling their wells” (J. Alvarado in OP 5/XI/99 13A). Orellana argues “the exclusivity principle gives the title holder of the concession a monopoly to supply the service in a concession zone and to force the proprietor and occupiers of buildings and houses to connect to the services of the concession holder” (Orellana, 2000:2).


� " … Through the legal regulations, the creation of a company with monopolistic character is supported, which in the future might easily exercise a monopolistic practice. Already we have seen this practice in the increases of tariffs by intolerable and unacceptable percentages, beyond the capacity of the users” (Eduardo Michel, 29/II/00).


� After reviewing the Cochabamba case, Gregory Palast, a British specialist  in regulation and basic services made the following comment, "It’s a basic accounting principle that investors, not consumers, finance investment projects.  Those who are willing to take risks, recover their investment, with returns, when the project produced something that can be sold.  This is the heart, the soul and the justification of the system known as 'capitalism'.  This is the theory.  But when a monopolic operator has the pipes of a city in the palm of his hand, he can pump the funds into his investment projects [...] from the captive consumers instead of from his shareholders." In April, the people of Cochabamba broke out of their “captivity”. (Kruse and Vargas, 2000:9)


� And using the same logic, Annex 5, paragraph 1.1.: "The Concessionaire will have the right to install metered systems for any user at any moment and to require payment for that installation, according the tariffs approved by the Superintendence"


� The servidumbres principle, established in the Bolivian Constitution, states that any area or infrastructure, considered to be of public utility, can be expropriated by the State. Its application is voluntary or forced.


� And Paragraph 34 says, "When the Concessionaire, in implementing activities associated with water extraction and service provision, needs to built aqueducts, reservoirs, hydraulic works (etc.) ...in relation to its obligations under this contract, it may apply to the competent entity for the use of the public property and the creation of the necessary servidumbres. The Regulator... will ensure that this entity grants the request according to enacted law.


The Superintendence...will ratify any other voluntary servidumbre and will award any other forced servidumbre on other properties required by the concessionaire to fulfil its obligation to provide the Service … ".


� "According to the article, the drilling of wells in the area of the concession, will be prohibited, because of the exclusivity of the concession (AEPA, 1999:4)


� The irrigators’ representative, Omar Fernandez, reported that with the implementation of the Law, “every year we would pay a regularisation tax of 2% from our net incomes, to present accounts books, signed by auditors, all of this is against our acquired rights, our uses and customs. That is to surrender our water to a private company” (CONOSUR, XII/99).


� Natural Resources Regulatory System


� According the Water Defense Committee, the Transitory Article was substituting the Water Resources Law (Comité de Defensa del Agua, 1999:1). And Jorge Alvarado, from FEDECOR, said, "the Basic Sanitation Superintendence is taking responsibility for an issue which is not within its competence” (in OP 5/XI/99 13A).


� The government will not seek a consensus for the Water Resources Law, because there is a strong Superintendence with power to grant concessions for water resources" (Mesa Técnica de Trabajo, 1999:1)


� "The Law does not include the rights of our water committees, associations (FEDECOR, 1999:3). “We know the content of the Law, because they have erased our ancestral uses and customs" (Irrigator representative of Punata Peasant Central, V/00)


� "With the concession, if Aguas del Tunari administers the wells of Vinto (Quillacollo) and other areas, they can drill more wells anywhere"(O. Fernandez in OP, 5/XI/99 13A).


"Experience shows that the fastest way to increase the volume of water is to drill new wells… The drills under Aguas del Tunari administration are located in Quillacollo, the ideal place to drill… there is the problem with irrigators…the wells will be drilled in their irrigation areas" (Jorge Alvarado in OP, 5/XI/99 13A).


� Later, the Comité de Defensa del Agua considered the document to be official.


� According the Law 2029, Quillacollo is considered an area for concession.


� See the analysis of the Superintendency system below.


� "… Tariffs will be indexed according to American parameters, but our salaries are not at American levels and are not in dollars" (AEPA, 1999:1), quoting a document from Comité de Defensa del Agua.


� According to the Coordinadora the "tarifazo" was a strategy to capitalise the company: "Because of the consortium's limited available capital, it has been forced to seek financing from surplus charges. Over five years this would amount $US 37 million. This money constitutes the Aguas de Tunari users’ contribution to the capitalisation of the consortium" (Coordinadora Departamental del Agua, 2000:2)


� The Contract with Aguas del Illimani in La Paz does not include this issue either (Solon, 2000:5).


� “The participatory approach involves raising awareness of the importance of water among policy-makers and the general public. It means that decisions are taken at the lowest appropriate level, with full public consultation and user involvement in the planning and implementation of water projects” (� HYPERLINK http://www.wmo.ch/web/homs/icwedece.html ��http://www.wmo.ch/web/homs/icwedece.html�)


� Official from the Basic Sanitation Vice-ministry, during negotiations with the Coordinadora (February 2000). 


� Children and Adolescents Law (2026) Civil Servant Statute Law (2027) Municipalities Law (2028) Water and Sanitation Law (2029) (� HYPERLINK http://www.congreso.gov.bo/indexv3.html ��http://www.congreso.gov.bo/indexv3.html�)


� A member of the Water Defence Committee said, "The Law…was passed quickly without consulting the citizens, who are the principal actors… (Jorge Alvarado, OP 5/XII/99 12A).


� Although Supreme Decree No 24716 referred to water concessions, this had been questioned by the regional civil society organisations.


� On this point, Rene Orellana said, "if a legal rule is not agreed and does not contain the expectations of the social sectors, governments will bear the social and political costs of conflicts (2000:5).


� Although paragraph d) refers to support in the “evaluation of the EPSA’s activities in its jurisdiction…”.


� a) To participate actively in the service management and administration 


b) To demand the correct functioning of the services and to report irregularities or deficiencies


c) To ask the municipal government for the implementation of the service in non-concession zones


d) To participate in programs of sanitary education


� "…Effective mechanisms of social control over the quality of the service will not exist. The law will not establish sanctions on companies which act against the rights of the users or municipalities” (Mesa Técnica de Trabajo, 1999:2)


� “The Water Superintendency has more resources than the Ministry itself”, said the World Bank report on Bolivia’s Public Policy (1999)


� With the Water and Sanitation Law, Basic Sanitation has been added.


� According the FEDECOR, the Superintendent is “an authority with too much power…the Almighty of our waters, owner of our waters” (FEDECOR 999:1).


� Only 14 people participated in Cochabamba’s Audience. All had to register and present identification documents


� As a member of the Coordinadora remarked, "there is no form of social control on the regulatory system, and the Superintendencies do not guarantee the effective respect of the rights of the population" (Coordinadora/Mesa Técnica, 2000:2). "The Superintendency has absolute power. It is almost impossible for small municipalities to meet with this authority " (Comité de Defensa del Agua, 1999:1)


� Referring to the World Bank position, Palast (2000:2) says: "The Bank president repeated the demand for higher tariffs in Cochabamba. The Bank's position violates every reasoned rule of commerce of regulation. While Mr Wolfensohn praises water regulation in the USA, he does not mention that American regulators may never charge the public for “impudent" expenditures…”.


� Hall, analysing the trends in the global privatisation process ratifies this fact, “The public authority, whether a State or municipality, always loses direct strategic control through a privatisation. The effects of this are wide-ranging and not necessarily predictable” (Hall 1999:8)


� “…A frequent strategy of privatisers is to criticise public-sector operations as inherently corrupt and inefficient. One need only review the record of privatisations, to discredit this claim” (Hall 1999:12)


� A Superintendency official said, “we want to protect the State, the company and the users interests; but we have to protect them within the framework of the Law (Ing Fernando Claros V-00).


� “The  role of Uzin was ill-fated during the negotiations…he was the spin doctor of Aguas del Tunari…Maybe, with another Superintendent, the negotiations could have been more positive” (Gabriel Herbas, member of the Coordinadora; V-00)


� The Agrarian and Forestry Superintendencies continue granting concessions in indigenous territories (Orellana, V-00). 


� “A valuable asset for commercial companies, secrecy is the enemy of public accountability. At the behest of multinationals, contracts under which public utilities are privatised are frequently withheld from the public, so that it is impossible to determine what is actually required of a company” (Hall, 1999:9)


� Hall describes examples in the public services: “The energy multinational Enron, for example, now employs former industry regulators in the U.S., U.K., and Nordic countries. In the U.S., Wendy Gramm was appointed to Enron’s board in 1993, five weeks after resigning as chairwoman of the Commodity Futures Trading Commission, where she had supported Enron proposals to relax regulations on the trading of energy futures. Today, a tenth of Enron’s profits are derived from playing this financial field. In the U.K., Clare Spottiswoode, former gas regulator, joined Enron as a senior executive in 1998. And in Norway, Preben Richter, trading manager of Nord Pool, resigned in September 1998 to begin work at Enron in November of the same year. (Hall, 1999:5). 


� Moreover, Uzin, as a World Bank consultant, elaborated the terms of the international bid for the La Paz Concession (1997). To sign the Contract, it was necessary to create the regulatory system, thus, a Superintendent was designated - Luis Uzin.


� The Coordinadora argued that the Tax was going to be charged to users (Comité de Defensa del Agua, 1999:2).


� Another proposal was to reduce the tariff increment, from 35% to 20%.


� In this way during the negotiations between the government and the Coordinadora, the latter considered that "the current alternative does not guarantee, from any point of view, the implementation of the Misicuni Project that already had cost $US 12 million in the pre-investment stage. To execute the project a subsidy of $US 70 million would be necessary for the construction of the tunnel that already is in execution" (Coordinadora Departamental del Agua y la Vida Report and Conclusions 21/II/00:3).


� The final dimensions, specifications and cost of these works will be determined by field investigations, feasibility studies and detailed design " (Article 12.1.1.). "Why does the Contract allow Aguas del Tunari to carry out studies?” wondered Gabriel Herbas, a member of the Coordinadora (14/I/00). This was an indicator of the flexibilization of the project. Because the principal characteristics of the original project had been reduced, it was necessary to make some changes to adapt the project to its new form, throwing doubt on the possibility of a multiple Misicuni. In a meeting of the Coordinadora technical team, it was said that Aguas del Tunari was going to drop $US 12 million of previous studies and they would present new terms of reference, to implement the Misicunito (mini-Misicuni), but under more favourable economic conditions, and not according the regional needs (technical team meeting before negotiations, 17/II/00).


� " … We even have the uncertainty that the company may not construct the dam, because Article 12 of the Contract says that first they will carry out a study, and research to evaluate it. What does it mean?" (Saul Soria in meeting of Coordinadora 15/III/00).


�  The Coordinadora and its members denounced this fact. Moreover they considered this as an indication that the irrigation component had been shelved. (Comité de Defensa del Agua 1999:1; Coordinadora Departamental del Agua y la Vida 2000:3). In December 1999, the Committee of Water Defence affirmed that " it has eliminated the irrigation project, because it is indicated that will deliver only 500 litres per second to the Misicuni company as payment for tunnel rental, the price for raw water" (Committee of Water Defence, XII/99:1).


� In this way the Coordinadora affirmed that " analysis of the documentation makes it possible to conclude that a final project does not exist, to implement the dam and associated civil works". (Coordinadora 2000:3). This was true because, first, the tunnel had to be built.


� The Coordinadora pointed out that Aguas del Tunari had maintained that in 40 years the consumption in the Concession area would be 82 litres/person/day, less than the standard (200 litres/person/day) (Nogales in Comité de Defensa del Agua meeting  24/I/00).


� We obtained this interview because Nina Laurie is a British researcher. Geoffrey Thorpe never gave interviews to the Bolivian press or researchers.


� As part of the reciprocity Andean culture, during the installation, the householder bring some food and drinks (called ck'aki) to the workers, and help in the installation. If the work was well done, in some cases, they were given an additional payment as a tip. 


� Protest was loud: "Aguas del Tunari will not carry out any investment in the installation of the services of water supply and all the works will be undertaken with our money"(AEPA 1999:1).


� When a public limited company is created in Bolivia, deposits are not made at the same time. No proof exists of the $US 10 million deposit for the creation of the Company.  Apparently, the Code of Commerce allows these payments to be made in instalments (Technical team meeting involved in negations after 17/II/00).


� The UK experience is the best example in this respect (Bakker, 2001)


� The minister of Foreign Commerce, Carlos Saavedra Bruno, responsible for the bid and concession was also part of the national MIR committee.


� COBOCE is a regional cooperative which opposed the contract from the beginning. 


� The Concession was carried out within the context of the Water Resources Law and the Supreme Decree No 24716, to grant concessions in the water sector. But both refer to water sources not to drinking water supply.


� In fact, Aguas del Tunari did not present a tender in accordance with the stipulations of the process, but a kind of negotiating agenda (Claudia Vargas; personal communication; X-00)


� "Why was the PMM bid not declared null and void, if none of the proposals met the conditions specified in the bidding documents?”, asked an editorial in the Cochabamba newspaper, Los Tiempos, reflecting the concerns of the population and the Coordinadora. “Why was it nor decided that this one bid failed to comply with the tender’s terms of reference, terms which were later altered to fit the demands of the bidder? Why did the Government authorise the awarding of the project, despite the fact that basic issues, such as its financing, had not been resolved? (Los Tiempos 19/XII/99).


� General Des Eaux and Enron are also known to have been interested. (Comité de Defensa 1999:1)


� "This wording …completely invalidates ANY AGREEMENT made by Aguas de Tunari or the Water Regulator or any other authority wither with individuals or organisations, such a that signed with civic organisations in Vinto in November of this year " (AEPA, 1999:4)


� The position adopted by the Coordinadora was to demand the legality of alternative water systems (Gabriel Herbas 14/I/00), and the possibility of a simultaneous water supply by more than one provider.


� Contradictions also exist between the articles. One of the Superintendency’s competences is to ensure that water supply and sanitation services obey the anti-monopolistic dispositions and consumer defence established by the SIRESE Law (No 1600) (Comité de Defensa del Agua 1999:1). The "natural monopoly " principle, applied at all costs, contradicting the anti-monopoly regulations of the SIRESE Law.


� The Coordinadora demanded, "The public investment in construction for water supply and sewerage must answer popular needs as reflected in Municipal Development Plans (PDMs). It is necessary to develop investment in favour of the poorest sectors of society " (Coordinadora/Mesa Técnica 2000:1)


� According to Superintendency officials the confidentiality article was included to protect the Company's technological and financial information, from the risk of being copied by other companies (Claudia Vargas; VII-2000), but the sense of the text leads to emphasise the protection of this information, particularly the financial model, by placing it out of public reach.


� In Cochabamba, the Water Superintendence confirmed the rate increase without consulting the population, to guarantee the Internal Return Rate of 16% established in the contract (Aguas del Tunari 1999).
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