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Regulating Water Services for All in Developing Economies

ESTHER GERLACH and RICHARD FRANCEYS
Cranfield University, Bedfordshire, UK

Summary. — Economic regulation is being introduced into the water services sector in developing economies, where widespread poverty
and service inadequacies affect regulatory rationales. This paper analyzes the regulatory experience in 11 metropolitan areas with respect
to the challenge of reaching all urban consumers, particularly the poor. Case study evidence suggests that pro-poor regulatory outcomes
have been constrained by inadequate framework conditions and a limited understanding of alternative providers. In many cases
regulatory governance has been equally vulnerable, although some regulators have demonstrated a capacity and willingness to achieve

a balance between the social and financial objectives of water service regulation.

© 2010 Elsevier Ltd. All rights reserved.
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1. INTRODUCTION

Driven by international development policy and inspired by
regulatory developments in Europe and North America, an
increasing number of low and lower-middle income countries
(LMICs) have introduced or are considering introducing
economic regulation as part of domestic water services sector
reform. The new regulators face the tremendous challenge of
stimulating and supporting water service providers to improve
their poor performance record, which disproportionately
affects the lower income population (Priss, Kay, Fewtrell, &
Bartram, 2002; World Bank, 2003). In view of widespread pov-
erty and service inadequacies, regulatory rationales in LMICs
necessarily differ from those of the countries where economic
water regulation originated but where the work of economic
regulators is also increasingly influenced by social consider-
ations (Graham & Marvin, 1994; Waddams Price & Young,
2003). With a majority of governments having expressed their
commitment to the Millennium Development Goals (MDGs)
for water and sanitation, social objectives are high on the
political agenda. As the investment requirements for infra-
structure upgrades and expansion, increasingly backed by sus-
tainability concerns, call for greater cost-reflectivity of tariffs,
regulators are required to balance politically sensitive and
potentially conflicting efficiency and welfare objectives. The
authors’ approach is that it is an economic regulator’s task
to negotiate, elucidate, make transparent and monitor societal
demand for water. This will be evidenced through government
policies and a service provider’s ability to deliver those services
effectively and efficiently through access to sufficient agreed re-
sources, based upon an appropriate balance of tariffs and fiscal
support. It is the relationship between government and service
provider which requires economic regulation, not the oft as-
sumed intervention in the balance between service provider
and consumer. However this intermediation needs to be sup-
ported by appropriate customer involvement and to recognize
the existing role of alternative providers (Figure 1).

In LMICs, economic regulation of water supply services to
date largely concentrates on urban areas, where the economies
of scale inherent in networked services continue to favor
monopolistic water provision by a single utility provider.
These urban areas typically exhibit a highly differentiated ac-
cess profile to modes of water provision—the choice too
often being only between conventional household connections
or street standposts. Operational difficulties, high perceived
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Figure 1. The extended role of pro-poor regulation ( Franceys & Gerlach, 2008, after World Bunk, 2003).

The model of economic regulation as a purely technocratic
institution concerned with the correction of market failure
and maximization of consumer welfare is being challenged in
the European context (Finger & Varone, 2006). It is even less
applicable in developing economies. Meanwhile, as this paper
will show, developments in England and Wales are signaling
the potential of regulation to protect the interests of vulnera-
ble groups in society. In view of the critical importance of an
affordable and conveniently accessible water supply at the
household level for public health and socio-economic develop-
ment, this paper responds to the need for an improved under-
standing of the objectives, challenges and constraints of
economic water services regulation in the LMIC context.
The discussion draws on the findings of empirical case study
research in 11 metropolitan areas (Table 1), analyzing the reg-
ulatory experience with respect to the challenge of achieving
long-term sustainable water supply services for all urban con-
sumers, particularly the presently disadvantaged and margin-
alized, underserved urban poor living in slums and informal
settlements.

2. RESEARCHING WATER SERVICES REGULATION
IN DEVELOPING ECONOMIES

(a) 4 knowledge gap

Economic regulation, which has become the latest in a series
of attempts by LMIC governments and their advisors to accel-
erate universal and sustainable provision of infrastructure ser-
vices, is attracting considerable research interest. Economists
note that given the—perhaps unsurprising—initial reliance
on conceptual frameworks borrowed from the Western World,
there is a distinct lack of theoretical understanding of eco-
nomic regulation in developing countries (Laffont, 2005). A re-
view of the development literature by Parker, Kirkpatrick, and
Figueira-Theodorakopoulou (2008) concludes that in the light
of inadequate existing knowledge there is a strong need for
further research to enhance our understanding of regulatory
policy, objectives and outcomes in developing economies,
where regulation must fit into wider poverty reduction strate-
gies. As organizational changes usually occurred in the context
of service privatization or commercialization, the topic has re-
mained overshadowed by ideological debates concerning the
involvement of the private sector in service delivery. Academic
literature specifically addressing water services regulation,
sparse by comparison with the telecommunications and power
sectors, tends to focus on the regulation of “privatized” utili-
ties (e.g., Mitlin, 2002; Nickson & Franceys, 2003; Nickson
& Vargas, 2002).

There is an emerging awareness within the development
community that appropriate regulatory frameworks are a sig-
nificant driver to implement the necessary changes to achieve
basic service provision for all, including the urban poor. Rec-
ognizing that privatization was unable to deliver all the (often
indirectly) hoped-for benefits for the urban poor (Marin,
2009), donor agencies instigated research into pro-poor con-
tracting arrangements (Cross & Morel, 2005; Stallard & Ehr-
hardt, 2004; WSP & PPIAF, 2002). While there is now a
growing practitioner-based literature on the subject {e.g., Ehr-
hardt, Groom, Halpern, & O’Connor, 2007; Trémolet & Hunt,
2006), pro-poor water regulation remains on the fringes of
academic research. The role of adequate pricing policies to
leverage the investment required to support LMIC govern-
ments’ universal service aspirations, for instance, is discussed
by Clarke and Wallsten (2002) and Estache, Laffont, and
Zhang (2004). Tariff design options and subsidy mechanisms
have been examined critically with respect to their distribu-
tional impact (Boland & Whittington, 2000; Chisari, Estache,
& Waddams Price, 2003; Mclntosh, 2003). However, little
comparable detail can be found on topics equally if not more
relevant to serving poor consumers. For example, having iden-
tified the need to extend the scope of regulatory oversight to
include the various service arrangements that operate along-
side conventional networked urban water supply systems,
the literature offers few tangible suggestions for dealing with
independent, often informal small-scale “alternative” provid-
ers (Bakker, 2008; Sansom, 2006). Overall, the current state
of knowledge can be summarized in the words of Ehrhardt
et al. (2007): “Much has been written about the theory and
application of regulation, but little is understood about how
regulatory systems work in practice in developing country
environments.”

(b) Case study research

Given that low-income urban settlements are critical to
achieving the water MDG, the 11 case studies have examined
the variety of challenges and constraints related to urban
water supply from the perspective of regulators, providers
and low-income households. The study was designed to cover
global water regulatory experience, within a wide spectrum of
ownership and management arrangements for service provi-
sion, to capture a range of regulatory systems at different
stages of institutional development. This necessarily includes
public monopoly providers where the conventional private
sector drivers to incentivize service efficiencies (the potential
for higher shareholder profits allowing for staff bonuses) is
much less clear.
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The selection of cases (Table 1) reflects the trend of intro-
ducing economic regulation in the context of privatization of
water service provision and the interests of the study sponsor.
The sample included the regulators of high-profile concessions
in Manila, the Philippines and La Paz—El Alto in Bolivia, as
well as that of a limited form of concession in Jakarta, Indo-
nesia and the administrative unit which oversaw the manage-
ment contract in the Jordanian capital city Amman. Despite
service providers having changed subsequently in all of these
locations, the research findings appear to remain valid, with
the role of the regulator continuing beyond termination or
revision of contracts with the international private operators
(except in Bolivia). Three African case studies, Ghana, Kenya
and Zambia, investigate national economic regulators that at
the time of fieldwork were regulating one or several commer-
cialized former public utilities. Another two case studies, Jai-
pur, India and Kampala, Uganda, consider service provision
in the absence of any proclaimed economic regulation. Their
inclusion is explained by the Indian decree requiring all federal
states to establish a water regulator (since withdrawn but sub-
sequently re-proposed as a “need to be developed” (MUD,
2009)) and the high level of performance monitoring in Ugan-
da which mimics what a regulator might seek to achieve. The
two final cases, Chile and England and Wales, were selected
despite their significantly higher wealth relative to the others,
for their long experience of economic water regulation of an
“extreme” form of privatization, divestiture. The interactions
between government, regulator and private companies in Eng-
land and Wales, which resulted in the introduction of charita-
ble trust funds, debt management programs and legal
responsibilities to meet the needs of poor customers, serve as
an instructive illustration that financial assistance for water
consumers is not just a “poor country” phenomenon but re-
quires careful management also in comparatively richer coun-
tries. The Chilean case completes the picture by providing a
matching “Southern” experience with a focus on serving the
poor through national subsidies rather than through sectoral
cross-subsidization.

Initial fieldwork, consisting of semi-structured interviews
with representatives of regulatory agencies, national and local
government, water service providers, civil society groups and
development partners, substantiated by extensive document
reviews, was undertaken by a team of local and international
researchers in 2004 and 2005 (subsequently updated through
ongoing discussions to date with individual regulators).

The primary focus of the case study research was not to
investigate economic regulation per se but rather specific ele-
ments relating to low-income consumers, such as poverty-
aware mandates and institutional responses, the extent of
needs identification and acceptance of appropriate service dif-
ferentiation and the role of alternative providers. The findings,
demonstrating significant awareness of poverty issues outside
any formal mandate, progressively emphasized the interplay
of regulatory instruments, regulatory governance and regula-
tory leadership, highlighting the embeddedness of water ser-
vices regulation in broader local and national governance
processes.

3. RESEARCH FINDINGS

With few exceptions, the case study research found that reg-
ulators are not legally required to facilitate and monitor the
early achievement of universal service. Neither are they en-
abled to do so, their allocated powers and responsibilities of-
ten falling short of the complementary, if not prerequisite,

regulatory duty of ensuring that reasonably efficient providers
may achieve an adequate return on capital employed to enable
them to meet any such service obligation. Despite these weak-
nesses in the formal regulatory framework, some of the regu-
lators studied have been able to respond to the universal
service challenge.

(a) Formal regulatory frameworks: mandates and strategic
sector targets

The move towards privatization, or even the first step of
commercialization, of water services in the case study cities
or countries was usually precipitated by the incumbent opera-
tors’ persistent failure to deliver an adequate level of service to
large fractions of the resident population. However, the regu-
lators established as part of this process were not explicitly
mandated to prioritize network expansion into unserved areas.
The countries’ legal frameworks contained few explicit refer-
ences to a universal service obligation (USO) or similar for ser-
vice providers or an equivalent service entitlement for citizens,
despite policy statements expressing a commitment to univer-
sal access and affordability of water supply services. With the
exception of England and Wales, where the 2003 Water Act
(finally) amended the functions of the economic regulator OF-
WAT to include a second primary duty to “further the con-
sumer objective” with special consideration of vulnerable
groups, ' legislation in the case study countries contained no
specific “pro-poor” duties for regulators. Thus, giving special
regard to the needs of poor and vulnerable members of the
community was found to be a regulatory duty only where
the achievement of universal service was no longer a primary
concern, but where instead the distributional implications of
water tariffs dominated public discourse.

In addition to a lack of legal clarity with respect to man-
dates, which hence failed to specify regulatory powers and
responsibilities with respect to economic and social matters,
an incomplete separation of operator (and/or asset holding
agency), regulator and policy-making functions was a com-
mon observation in the case studies. Where regulators are con-
strained by difficult organizational arrangements however
(e.g., where functions which are best managed separately have
been retained within the same entity), they have little scope for
any discretionary decision-making in favor of marginalized
consumers. The case studies then examined national policy
frameworks, which offered little useful guidance for clarifying
the weak regulatory mandates. To the contrary, ambiguously
framed or outright contradictory policy objectives were found
to undermine regulatory credibility, most notably in younger
regulatory systems. Political commitment to below-cost tariffs
while demanding cost recovery exposes regulators such as the
Jakarta Water Supply Regulatory Body to public resistance
and criticism in the wake of the departure from traditional
public service cultures.

Clear guidance as to how to tackle the challenge to widen
access to formal water services was only available where per-
formance contracts contained specific expansion targets.
Though these are normally geared towards increased accessi-
bility of networked services, a number of cases raise the ques-
tion as to whether contractual coverage targets can be a
satisfactory substitute for a legally enforceable and effectively
defined USO on service providers and a corresponding regula-
tory duty to oversee and facilitate its achievement. The renego-
tiation of the concession agreements in Jakarta, Indonesia, for
instance, involved a revision of the service coverage ratio
(based upon conventional service connections) to an equally
ambitious and unrealistic “about 100%.” In Kenya, a newly
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introduced “coverage” performance indicator, defined as
“(number of household connections * 5 + number of public
standpipes or water kiosks * 1,000)/total population,” ob-
scured persistent inequalities between private tap and stand-
pipe users whereby one thousand users accessing water
through a single water point might not be considered an
acceptable level of universal service. Other performance agree-
ments made similarly generous assumptions for the number of
users served per connection. Manila’s concessionaires satisfied
the “full coverage” criterion by installing one standpipe per
475 people in low income areas, and a private household con-
nection could be assumed to cover 9.2 users (an average house-
hold having five members). In La Paz—El Alto, Bolivia, a
discrepancy between municipal and service area boundaries,
arguably excluding the poorest households from the universal
coverage target, fueled disputes that ultimately led to the ter-
mination of the contract. Coverage figures alone, whether
over-optimistic in their service level, service numbers or service
boundaries, appear to be inadequate tools to enable regulatory
processes to facilitate a “good enough” level of universal ser-
vice. Like so many indicators that become targets, coverage
figures can be manipulated to give the appearance of pro-poor
service without achieving the reality. It requires the flexibility
of a regulator to look beyond the actual targets to the under-
lying meaning and enable service providers to trial different
approaches which deliver sufficient quantities of water
through an appropriate delivery mechanism, even if these do
not easily translate to conventional coverage figures.

(b) Another set of framework conditions: lack of information
and uncertainty

However, complementary to the weakness in setting or
understanding service standards, the research found that in
most cases regulators did not have sufficient information as
to the location, extent and present service access of the poor-
est, most needy (in public health terms) consumers. Reliable
information is at the heart of effective economic regulation
(Armstrong, Cowan, & Vickers, 1994), and besides the “right”
legal framework conditions it is a prerequisite to commence
the process of regulation. Regulating for the poor requires a
thorough understanding of the—perhaps somewhat elusive—
potential customer base of each city-wide utility, all current
service providers (including alternative suppliers), and con-
sumers’ differing demand for water services relative primarily
to income and location. Poor data management within water
utilities notwithstanding,? the lack of comprehensive and
accurate data depicting the existing water services situation
is clearly a central problem of regulation in LMICs. Statistical
information on water services as collected by government
agencies is usually guided by the MDG targets. Statistics pro-
duced by government and development agencies have there-
fore tended to portray “coverage” by focusing on the
“access” criterion without qualifying the type and level of
the service provided to the population. It was found that cov-
erage statistics derived from utility customer data, where avail-
able, are likely to overestimate the actual accessibility of
formal networked services.

Problems also arise as access statistics, which have been crit-
icized as being inaccurate and too simplistic (Bartram, 2008,
Satterthwaite, 2003), are rarely linked with socio-economic
data. Available census and poverty data, which could provide
a basis for segmented analysis, were found to contain signifi-
cant errors of exclusion. For instance, surveying methods used
by the Kenyan Central Bureau of Statistics did not capture
persons living outside of identifiable households, excluding

the most vulnerable members of society by default. The re-
search showed that targeted|surveying in informal settlements
and peri-urban areas resulted in a downward adjustment of
available figures. The Kenyan case illustrates the inconsisten-
cies between different data sets: published figures for Nairobi
covering a two year period (2004-05) ranged from “92.6% ac-
cess to safe water” and “23% of the [city-wide] population
served by piped water supply” to “100% reliance on water
kiosks” * or possibly “19% served by private connections and
yard taps” in informal settlements, depending on data source
and surveying methods (Gerlach, 2008).

Furthermore, the findings highlighted a lack of informa-
tion on the full cost of water services to the various user
groups, which is a significant input variable to regulators’
price determinations. These jgaps were most pronounced with
respect to the effective prices paid by low-income consumers
to access different service options. Estimates of affordability
of water services failed to account for the substantial add-
on expenditures, such as starage costs, that households incur
as a result of intermittent service. The Jordanian case with its
exceptionally high connection rates and a national pricing
policy designed to safeguard affordability (rising blocks
where, unusually, all consumption is charged at the highest
rate consumed) highlights| the importance of recognizing
the prevalence of shared connections and above-average
household sizes among the poorest customer segments, which
then do not benefit from “lifeline” tariffs to the anticipated
extent (Gerlach & Franceys, 2009a). None of the LMIC reg-
ulators studied had access to systematically collected data on
tariffs charged by non-utility providers, which may be subject
to substantial fluctuations, |and the costs of coping mecha-
nisms.

(c) Alternative providers: beyond the reach of regulation?

With the exception of the registration of water tankers, as
practiced in Ghana and Jordan, and some limited licensing
of water resellers (in Kenya and Zambia) and groundwater
users (observed in Jakarta, Jordan and Kenya), the research
found only patchy information on alternative providers and
their customers. Regulators [therefore had no knowledge base
regarding the parallel water markets which may serve as much
as 80% or more of the local|population (Collignon & Vézina,
2000)* and whose estimated turnover may well exceed utility
collections. *

However, the research found that African regulators in par-
ticular are acknowledging the contribution made by the vari-
ous forms of small-scale, private providers, and are working
on ways to minimize the risks inherent in informal, largely
unregulated and only partly competitive water markets. Over-
sight mechanisms for alternative providers’ (AP) operations
were generally found to be limited in extent and enforcement
was lacking, most notably with respect to resale pricing regu-
lations. The revised water sector legislation in Kenya provides
an example of legal reform seeking to regulate small-scale pro-
vision.

Generally, the risks associated with APs, who are either
knowingly or inadvertently infringing on existing regulations
or exploiting loopholes in the law, were recognized as high.
In several cases, notably India, Indonesia and Jordan, unli-
censed water businesses cquld be linked to environmental
and water resource crises, for example by contributing to
groundwater over-abstraction and seawater intrusion into
aquifers. Likewise, in the absence of strict water quality con-
trols, the AP market represents an unquantified but likely pub-
lic health risk.
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Water price paid by the urban poor

Bolivia Ghana Indonesia

Jordan  Uganda  Zambia Kenya

0 alternative providers: lowest tariff quoted (US$/m3)
@ alternative providers: highest tariff quoted (US$/m3)
8 formal provider: social/ lifeline tariff or lowest tariff block (US$/m3)

Figure 2. Typical prices paid by the urban poor, including comparative lowest-cost utility tariffs.

A major concern more patently related to economic regula-
tion is the compelling evidence that corruption, anti-competi-
tive behavior and comparatively high water prices are
widespread. Figure 2 illustrates how customers reliant on
APs were found to be paying significantly more per unit of
water compared with the subsidized—and usually higher-in-
come—groups able to access piped water from municipal net-
works. Prices largely fluctuate in response to availability of
supply and consumer demand. Although not pictured in the
graph, formal water tariffs (lowest/social tariff bands) were rel-
atively stable over time compared with steadily increasing
charges for alternative supplies.

Pricing differentials are partly related to the nature of differ-
ent types of AP, with scale, water source and mode of water
distribution impacting on operating costs. However, powerful
vested interests, ranging from government income derived
from abstraction fees to corrupt involvement of bureaucrats
and utility staff in lucrative vending businesses and installation
of illegal connections, were also found at play. In some cities,
attempts to relieve the financial burden to customers through
lower prices associated by encouraging greater competition
through deregulation measures, or increasing the number of
public water points, were opposed and sabotaged by incum-
bent APs. The legalization of household resale in Jakarta,
for example, allegedly had to be discontinued to prevent
standpipe operators’ perceived profit losses. Utilities were also
found to suffer from unfair AP competition, with knock-on ef-
fects on customers due to reduced revenues needed for service
improvements: Where customers were not legally obliged to
remain connected to formal networked services, such as in In-
dia and Jordan, vendors—mainly tankers—were observed to
be siphoning off lucrative customers who, before the recent
fuel price increases, were happy to switch to a cheaper and
sometimes more convenient (though much less sustainable)
service alternative.

Regulators were only beginning to address these issues.
PURC in Ghana, which officially recognizes the role of APs
in providing services to the urban poor, intended to restrict
interventions to water quality regulation in the foreseeable fu-
ture. End user prices in this secondary water market, which are
deemed to be “subject to free market forces,” are to be influ-

enced indirectly by reducing operating costs (via bulk water
tariff regulation) and the more ambiguously phrased support
to “interventions which move consumers to progressively
cheaper access routes” (PURC, 2005, p. 16). Zambia has suc-
cessfully initiated a commercial kiosk management model
involving private operators, which allows high quality utility
water to be distributed in low-income areas. Linked and
bound by contractual arrangements with the utility, private
vendors provide water at fixed and regulated tariffs. Appropri-
ate margins for the bulk water supplier and kiosk operator as
well as community involvement were identified as key to sus-
tainable services.

Regulatory risk, however, also affects APs, for instance
where existing regulations give a competitive advantage to for-
mal, utility water providers, in spite of their inability to deliver
services to large proportions of the population. Exclusivity
rights granted by contract to the Manila and Jakarta utility
providers, for example, span the entire service area even if
the contractual coverage targets do not envisage the entire
population receiving piped water services until the end of the
service agreement or, worse still, have been revised to reflect
the inability of the provider to reach 100% of a city’s residents
within the lifetime of the concession. Which raises the question
as to why the regulator was not sufficiently empowered to re-
vise the exclusivity rights to balance that delay in service
requirement? A number of small-scale providers in Kenya
and the Philippines with a genuine interest in serving low-in-
come communities expressed dismay at the difficulties in-
volved in gaining formal kiosk operator status and the lack
of regulated bulk water agreements.

Given that networked service provision by a city-wide util-
ity is the most economic option for serving urban areas, reg-
ulatory mechanisms need to be designed on the
understanding that alternative providers, while providing a
critical service in many low-income settings will be gradually
replaced with utility water supply. A combination of con-
tracted resellers covering “difficult to serve” informal settle-
ments, and licensed independent providers, who invest in
areas beyond reasonable reach of networks, could be the solu-
tion for cities that attract new residents faster than the utility
can upgrade and extend service infrastructure. The lack of an
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the service area used, could be described as pro-poor. How-
ever, unable to resolve the complications arising from the con-
tract ambiguities, SISAB was not perceived (or arguably,
portrayed) as advancing the interests of the poor.

While Uganda had no pro-poor regulatory strategy in the
performance indicators agreed with the contract monitoring
board, there have been significant pro-poor developments in
the water services sector. The motto “Some for All and Not
More for Some” originates from within the entity with overall
responsibility for water services delivery. Efforts were being
made to extend services in an equitable manner. The water
company dropped its disproportionately high fee for making
a physical connection to the water network, ' offering free con-
nections to all properties within 50 m of the water main, to as-
sist low-income households gain first-time access to piped
water supplies. The challenge of extending water mains to
within 50 m of unserved slum dwellings remains, however.

The Jakarta Water Supply Regulatory Body had not pub-
lished a statement of its pro-poor intentions, but regulatory
staff showed a high level of awareness of consumer issues be-
yond its customer protection mandate. The chief regulator
perceived it as his role to “understand ... different [stake-
holder] characteristics and try to protect the poor/low [-in-
come consumers]”’ (Lanti A, 2004, personal communication).
JWSRB has worked towards achieving this through formal
customer involvement and exploring alternative financing
and service arrangements for presently unserved low-income
communities. The early introduction of a “Water Voice” sys-
tem in Jakarta, modeled after the customer committees found
up until recently in England and Wales, reflected the regula-
tor’s concern to adequately represent the public interest in reg-
ulatory decisions and to comply with his customer protection
mandate, as well as the need to legitimize regulatory decisions
that extend into the social policy domain.

(iti) Strategic pro-poor bias

The Ghana case study research findings initially noted the
lack of explicit strategies, milestones and incentives to drive
poverty-aware, universal service provision. The 2005 “Social
Policy and Strategy for Water Regulation,” however, spelled
out the regulator’s commitment and leadership aspirations
with respect to pro-poor service achievement. Mandated to
regulate the provision of water services and “to protect the
interest of consumers” (Government of Ghana, 1997), PURC
interpreted this as encompassing presently served and un-
served water consumers, setting out objectives to provide
mechanisms for improving access and affordability of basic
services for the urban poor, emphasizing the role of consumer
involvement and present “secondary providers.” Critics might
argue these statements took a long time to emerge and are yet
to be backed with substantive actions but the same can also be
said for England.

NWASCO, Zambia, clearly perceived its role as an advocate
of the poor, and has defended this bias towards social aspects
of its regulatory work. The regulator worked closely with the
Devolution Trust Fund, which was established as an instru-
ment for extending services to low-income and peri-urban
areas, issuing pro-poor service guidelines and minimum stan-
dards for kiosk management. In addition, the regulator facil-
itated the incorporation of the consumer voice into the
regulatory process. Contrary to its Ghanaian colleagues,
NWASCO had made significant progress since its compara-
tively late inception, emerging as a model organization in
South-South development cooperation. Water Watch Groups
(WWGs), groups of competitively selected, trained volunteers
receiving logistical support from the regulator, are a particular

feature of the Zambian regulatory setup ® that serves as formal
communication and feedback link between regulator and cus-
tomers. WWGs primarily serve the purpose of directly involv-
ing communities in continuous service quality monitoring, but
were also found to be acting successfully (as successfully as
any such consumer involvement can be) as a first level of arbi-
tration between service providers and customers, handling
complaints and educating consumers on their rights and
responsibilities.

4. LESSONS FOR A PRO-POOR REGULATORY
PROCESS

Given the framework conditions and responses discussed in
the previous section, the regulators’ present and potential fu-
ture role in facilitating the goal of pro-poor, universal service
(in locally appropriate variants) is less than straightforward.
The research concluded that regulators need to be supported
in: identifying more clearly the needs of the underserved,
developing an understanding of a range of differentiated ser-
vice delivery mechanisms, moving towards cost-reflective tar-
iffs for conventional customers in order to facilitate creative
services to the poor, and in developing leadership within the
context of overall governance.

(a) Identifying needs

Improving the knowledge base on low-income consumers
and their providers within the regulated service areas is a pre-
requisite for designing “pro-poor” utility services. Regulators
have recognized this central role of information. Based on a
2002 socio-economic survey in Ghana, PURC developed a
simple, but therefore workable, definition for the “urban
poor,” who were identified as “those without direct access
to utility supplies, who depend on secondary suppliers, and
who buy by the bucket or container.” A more systematic ap-
proach was taken in Zambia to provide the regulator with
accurate baseline information. A study mapping consumers,
service levels and infrastructure status in peri-urban and
low-cost settlements, and taking into account a new definition
of “access to a sustainable water supply” and considering
only installations that were actually functioning, resulted in
a downward revision of official coverage statistics (Anony-
mous, 2006).” The data feeds into NWASCO’s monitoring
and information system, allowing the regulator, interested
stakeholders and the general public to track progress of indi-
vidual utility providers and the overall implementation of sec-
tor policies and targets. The development of a similar
information system for the Kenyan WSRB encountered insti-
tutional obstacles when an application for funding to under-
take an informal settlements baseline survey was rejected as
“not relevant and sustainable” (Gerlach, 2007). It can be ex-
pected that the logical next step of improving and streamlin-
ing definitions and indicators used in routine data collection
and surveying carried out by national monitoring bodies to
enhance the quality and consistency of available water and
sanitation data and avoid unnecessary duplication of efforts
may be met by similar ignorance and resistance. In contrast,
the Ministry of Urban Development, India, as part of its pre-
regulation approach, is re-launching a benchmarking exercise
(MUD, 2009) and has included ‘improved access, targeted
subsidies and incentives, participatory planning mechanisms’
as the aspects of “services to the poor” categories which
might be eligible under the National Urban Water Awards
2009 (ASCL, 2009).
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(b) Developing appropriate, differentiated, service responses

A number of regulators have, in consultation with consumer
groups, taken practical steps towards price and service differ-
entiation, the case for which has been argued on economic
grounds for some time (Baker & Trémolet, 2000; Sansom et
al., 2004; Smith, 2000). Authors had called for more pragma-
tism in regulatory controls on pricing and service quality,
allowing providers to adopt low-cost innovations (in technol-
ogy or customer service levels) that better correspond to
low-income consumers’ willingness or ability to pay. While
the latter remains notoriously difficult to ascertain, some reg-
ulators are now accepting the fact that they may have to—at
least temporarily—embrace less conventional service arrange-
ments in the pursuit of the ultimate goal of an affordable water
connection for all households (Gerlach & Franceys, 2009b).
Following the example of some private concessionaires’ suc-
cessful service expansion to poor consumers, arguably encom-
passing the principle of demand-responsiveness out of
necessity (Jacobs & Franceys, 2008), JWSRB in Jakarta was
seeking to replicate “Manila-type” group connections (where-
by a group of households are served through a single meter
with one household or community agent responsible for pay-
ment on behalf of all) in an effort to disentangle the web of
vendors’ “water mafias” by speeding up access to formal pipe
networks. Formalizing resale activities was the favored ap-
proach in Zambia’s peri-urban settlements, where kiosks un-
der professional management are being promoted by
NWASCO’s Devolution Trust Fund as an effective and eco-
nomical option to serve the urban poor. Addressing the ques-
tions of alternative providers and an appropriate level of
consumer involvement is critical to any attempts to introduce
price and service differentiation in the LMIC urban environ-
ment and lay the foundations for a pro-poor regulatory pro-
cess. At the time of fieldwork a number of regulators had
attempted—more or less successfully—to involve consumers
in the regulatory process in order to improve demand-respon-
siveness, accountability, and to support the legitimacy of deci-
sions in view of weak regulatory mandates.

(c) Finance and planning: funding and sustaining universal
service

In the context of economic regulation, the importance of
moving towards financial (self-) sustainability for the sector
cannot be over-emphasized. Appropriate low-cost options en-
abling poor consumers to access formal services need to be
matched with appropriate tariff structures, which should allow
the service provider to recover the costs of everyday opera-
tions and ongoing capital maintenance, as well as, ideally, gen-
erating revenues that enable debt servicing of capital
investments. An appropriate tariff level for conventional
customers, perhaps the main driver for much economic regu-
lation, is as critical in facilitating appropriate services to
low-income customers as any other measure. Enabling viable
tariffs remains a critical challenge for regulators in LMICs,
as illustrated by this recent statement by the Zambian regula-
tor: “One of the greatest leaps made so far has been the sepa-
ration of water pricing from the direct control of politicians”
(NWASCO, 2008). Given the propensity of political actors
to intervene, interfere or retain control over tariff setting ob-
served in the case studies, NWASCO’s success in doubling
some tariffs during a general election year in Zambia was a
critical display of a new regulator’s authority. Where private
operators are involved, allocation of responsibilities, financial
risk and profits were—unsurprisingly—found to be even more

contentious. The Jakarta case illustrates the potentially per-
verse outcome of an arguably pro-poor contractual arrange-
ment that effectively shielded the private operators from any
commercial risk involved in serving low-income households.
Bound by a complex financial setup which de-linked utility
revenues from customer tariffs, JWSRB was unable to prevent
the introduction of a connection quota in favor of the wealth-
ier classes to maintain the required average tariff, illustrating
the problematic of concurrent demands for cost-reflectivity
and low charges for the lower tariff groups. '°

Though poverty may be lgss striking in Chile, a look at this
case is instructive as it underlines the necessity of recognizing a
divide between “ordinary,”| fee-paying customers and those
with little means to make contributions to service provision.
The latter are taken care of under social welfare programs
so as to not jeopardize service for all. While it may be tempting
to suggest disconnecting “social” from “economic” decisions
as a way forward to facilitate a rational debate and practical
measures outside or rather jalongside the regulatory process,
the England and Wales casq highlights how difficult this is to
achieve. Governments often also find it hard to appreciate
the role of profit as an incentive for efficiency in service deliv-
ery. Especially with short term contracts the mismatch be-
tween small incentives and big challenges reduces the
potential for service improvements, as stated plainly by stake-
holders involved in the Amman management contract. Assess-
ing the scope for efficiency| gains and thus curbing windfall
profits is difficult,'' especially in the absence of established
benchmarking systems in many case study countries. Data
and reporting inadequacies prevented the preparation of
sound, pro-poor business and asset management plans—the
latter providing a basis for economic regulation in established
systems—planning being further complicated by the frequent
ambiguities regarding operator, asset holder and supervi-
sory/regulatory functions, |and overlapping financial and
investment responsibilities.

There also appears to have been little progress with respect
to tariffs and subsidies, particularly with regard to all-impor-
tant connections fees, as thg research findings broadly concur
with the published literature (Boland & Whittington, 2000,
Franceys, 200S5; MclIntosh, 2003). Despite evidence that tariff
structures are equally, if not\more, important than tariff levels,
the latter continue to feature most prominently in the regula-
tory debate. Lifeline tariffs were the single most frequently ci-
ted pro-poor measure in the case studies, despite their inherent
bias against multi-occupancy households and the vast major-
ity of the unconnected poor. A simple comparison of formal
water tariffs, which are protected “in the public interest,” with
the effective prices paid by poor consumers, that is including
coping costs and inflated prices paid to alternative providers
where or when no formal cannection is available, proved that
tariff levels were not the primary concern of poor households.
Again, inadequate information made it difficult for regulators
to distinguish between perceived and actual weaknesses in
existing tariff arrangements|and to evaluate their impact on
the poor.

(d) Governance and leadership

The case studies provide evidence for some positive develop-
ments in terms of regulators demonstrating a capacity and
willingness to achieve a suitable balance between the social
and economic objectives of water service regulation. It is
worth noting that the “most|visibly” pro-poor regulators were
enabled to take a proactive stance and assume pro-poor lead-
ership. For instance, legalization of peri-urban settlements in
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Zambia placed the local low-income population within
NWASCO’s remit. However, in conversation the Chilean
and Jakarta regulators made it clear that there are limits to
the extent to which they can lead the process of shaping the
regulatory framework. They insisted on a clear boundary
between policy-making and regulation, but conceded that to
a certain degree they perform a mediator role and provide
expert advice to the government. This interplay between policy
and regulation is part of the development of regulatory
systems. The relevance of shifts in government policy and con-
sequent legislative changes is particularly marked in the case
of E&W, where growing concerns over the social impacts of
rising water bills precipitated a change in emphasis of regula-
tory duties. This and the Chilean example suggest that in the
first instance, it is a policy matter to ease the transition from
social/public to commercial service by providing alternative
social protection measures, the administration of which may
form part of the regulatory duties.

While the research was not explicitly designed to investigate
regulatory policy, implementation and outcomes from an
institutional perspective, the obstacles to universal service con-
sistently pointed back to the wider institutional framework.
Most notably this concerned the legal and policy frameworks,
but also society’s attitude towards and interpretation of
“universal water service” and the acceptance of a new organi-
zation more or less explicitly charged with safeguarding basic
social principles in addition to its technical (economic, finan-
cial) responsibilities. Recognizing the combination of internal
and external constraints that shape the regulatory process and
outcomes echoes the growing consensus within the interna-
tional development community regarding the role of institu-
tions. The city case studies also show that where progress
has been made towards achieving universal access and services
that are sensitive to the needs and requirements of the poor,
these were not achieved through regulation alone. Where
significant pro-poor outcomes were observed, strong commit-
ment of other influential stakeholders, notably political actors
and proactive service providers, was also evident.

The case studies highlight the value of investing in institu-
tional strengthening and capacity building. The Zambian
experience is one example of successful international support
to an LMIC water sector reform, where donor contributions
were coordinated in such a way that an indigenous institu-
tion became empowered to assume responsibility for pro-
poor sector development. The quality of personnel involved,
their awareness of their own societies and their continuing
exposure to international fora where these issues are contin-
ually raised, in addition to any formal institutional strength-
ening, must explain part of their leadership drive. The danger
of leading too far ahead of general understanding, as demon-

strated by the politico-legal mandate short comings, is
confirmed by the demise of the Bolivian regulator. Other reg-
ulators appear to be being allowed some latitude to date—it
is possible to surmise that their political leaders, being ex-
posed to the same international fora but with special minis-
terial meetings and discussions, are grateful to have some
mechanism to implement the developing consensus on urban
services.

5. CONCLUSIONS

In the “typical” LMIC, regulatory outcomes are very obvi-
ously shaped by the political context. Public and social service
objectives, widespread poverty and intensifying scarcity of re-
sources accentuate the interplay of technical and social—and
therefore political—dimensions of water services. The trans-
formation of the role of the State implicitly required for effec-
tive and efficient regulation has rarely been achieved. As a
result, regulatory agencies in LMICs, born into delicate eco-
nomic and institutional situations, operate in politically
charged environments. An understanding of the regulator as
a separate (not autonomous, rarely independent) “referee,”
balancing the decisions to be made within the particular so-
cio-political context, and responsible for delivering an appro-
priate outcome, may be more suitable. The process of
regulation, which involves many stakeholders, could then be
more adequately described as a subtle, perhaps impossible,
balancing act on the part of a regulatory agency to achieve
the outputs desired by customers and society as against the in-
puts that customers and governments are willing to contribute.
This implies the need for political leadership to recognize that
the regulatory role requires a greater degree of personal lead-
ership and discretion than is generally perceived reasonable in
what is often presumed to be only an administrative, account-
ing-based tariff-setting process.

Nevertheless the research findings suggest that economic
regulation of water services can be an effective mechanism
for LMIC governments to institutionalize their commitment
to universal service and consumer protection while also pro-
moting incentives for efficiency and effectiveness. A clearer
definition of a relevant and flexible universal service obliga-
tion, and the mandate to require service providers to achieve
that USOQ, is a crucial regulatory tool and therefore a require-
ment for government policy. However, the extent to which
benefits for vulnerable members of society can be realized de-
pends on regulators themselves recognizing and addressing the
realities faced by the poor. This has often been a step beyond
their initial remit but, to their credit, this research suggests
that many have indeed taken that step.

NOTES

1. In addition to its former sole primary duty of ensuring financeability,
OFWAT was now also tasked with giving special regard to the interests of
the disabled or chronically sick, pensioners, customers on low incomes and
those living in rural areas (Water Act, 2003, Chapter 39, Section 2C).

2. Some cases revealed major uncertainties regarding water production
and operational costs of utilities (e.g., Kenya, see Gerlach, 2008).

3. Note that vended water is still not recognized as an “improved source”
by international agencies (WHO & UNICEF, 2008).

4. This can of course be partly explained by the fact that in many
instances small-scale independent providers and resellers operate infor-
mally, if not illegally.

5. For example, the estimated turnover of Nairobi’s resellers in 2005 was
found to exceed utility collections from domestic connections by a factor
of nine (Gerlach, 2008).

6. A note of caution: The lack of a proclaimed pro-poor mission does
not necessarily indicate a lack of pro-poor intentions or vice versa. Where
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a functioning regulatory process is backed by workable pro-poor policies
the regulatory framework as a whole may become “pro-poor” by
default.

7. High when compared with similar countries (Franceys, 2005).
8. They have since been replicated in Kenya.

9. While the figures previously reported by the Zambian Central
Statistical Office were simply based on the “access to safe water” criterion
(c.f, WHO & UNICEF, 2000), the coverage definition used under the
regulator’s information system “is based upon what should be considered
an adequate and sustainable service level” (Anonymous, 2006, original

1239

emphasis). Maximum allowable numbers of persons per water point are as
follows: 5.5 per individual connection, 33 per communal tap, 600 per

public tap and 1,800 per water ki

osk.

10. Effectively halting new connections to customers with less economic

(and political) power ensures th,

at the revenue collected from higher-

income customers paying a tariff equal to or above the volumetric charge

levied by the provider balances th
at the lower end of the market.

11.
privatization, when high profits r
companies caused public outcry (
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